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UNITED STATES CIRCUIT COURT OF. 
APPEALS 
FOR THE NINTH CIRCUIT. 


Elizabeth M. Price, Appellant, 
VS. 


Marie Dewey Wallace, Appellee. 


NAMES AND ADDRESSES OF THE 
ATTORNEYS OF RECORD: 


Mr. William H. Hallam, Yeon Building, Portland, 
Oregon, for the Appellant; Wood, Montague and 
Hunt and Mr. Erskine Wood, Yeon Building, Port- 
land, Oregon, and Mr. H. V. Mercer, Minneapolis, 
Minnesota, for the Appellee. 


CITATION ON APPEAL. 


United States of America, 
District of Oregon—ss. 


To Marie Dewey Wallace, 
Greeting: 


Whereas, Elizabeth M. Price has lately appealed to 
the United States Circuit Court of Appeals for the 
Ninth Circuit from a decree rendered in the District 
Court of the United States for the District of Oregon, 
in your favor, and has given the security required by 


law; 


You are, therefore, hereby, cited and admonished to 
be and appear before said United States Circuit Court 
of Appeals for the Ninth Circuit, at San Francisco, Cal- 
ifornia, within thirty days from the date hereof, to show 
cause, if any there be, why the said decree should not be 
corrected, and speedy justice should not be done to the 
parties in that behalf. 


Given under my hand, at Portland, Oregon, in said 
District, this 6th day of January, in the vear of our 
Lord, one thousand, nine hundred and sixteen. 


R.S. BEAN, 
Judge. 
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Service of the within citation by delivery of copy 
admitted this 6th day of January, 1916. All rights be- 
ing reserved to object to the appeal or manner or time 
of perfection thereof. 

Wood, Montague & Hunt, 
Solicitors for Defendant. 


Filed January 6, 1916. 
G. H. Marsh, Clerk. 


In the District Court of the United States for the 
District of Oregon. 


July Term, 1914. 


Be it remembered, that on the 5th day of September, 
1914, there was duly filed in the District Court of 
the United States for the District of Oregon, a Bill 
of Complaint, in words and figures as follows, to wit: 


BILL OF COMPLAINT. 


In the United States District Court for the 
District of Oregon. 
Elizabeth M. Price, 
Complainant, 
Vs. 
Marie Dewey Wallace, 
Defendant. 
To the Honorable, the Judges of the District Court of 
the United States for the District of Oregon: 


Elizabeth M. Price, a citizen of the State of Minne- 
sota, residing at Minneapolis, in said State of Minne- 
sota, brings this her Bill of Complaint against Marie 
Dewey Wallace, a citizen of the State of Oregon, and 
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an inhabitant of the District of Oregon, defendant, and 
alleges and complains as follows: 


I. 


That the complainant, Elizabeth M. Price, is a res- 
ident of the City of Minneapolis, in the State of Minne- 
sota, and has been such resident, and a citizen of said 
state for many years last past. 


II. 


That the defendant, Marie Dewey Wallace, is and 
for about four years last past has been an inhabitant 
and citizen of the State of Oregon, residing at the City 
of Portland, in said State of Oregon, and within the 
jurisdiction of the District Court of the United States 
for the District of Oregon. 


III. 


That the complainant is thirty-five vears of age and 
is the only child of Lyman Ailes and Lillie D. Ailes, 
the latter of whom died in the month of June, 1900. 


IV. 


That long prior to the 12th day of July, 1893, com- 
plainant’s mother, said Lillie D. Ailes, was duly and 
legally divorced from complainant’s father, Jyman 
Ailes, and on said July 12th, 1893, complainant’s said 
mother duly and legally intermarried with one Peter B. 
Smith, of Minneapolis, Minnesota, and thereupon, and 
until her death, was the wife of said Peter B. Smith, 
and lived with him as such wife at Minneapolis, Minne- 
sota. 
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V. 


That from the time of the marriage of said Peter B. 
Smith and eomplainant’s mother until complainant’s 
marriage to Donald MacLean in February, 1899, as 
hereinafter alleged, the complamant lived with her 
mother and her said step-father, in their house and home 
in Minneapolis, as a member of their family, and at the 
request of her mother and her said step-father, com- 
plainant thereupon abandoned and relinquished the 
name of Elizabeth M. Ailes and adopted and used the 
name of Elizabeth M. Smith, and was known to all 
her friends and acquaintances as Elizabeth M. Smith, 
and during all the time that complainant so lived with 
her mother and step-father she was loved, cherished, 
reared and educated and treated by them in all respects 
as their daughter, and was regarded and treated by her 
said step-father in all respects as if she were his own 
daughter, and complainant’s said step-father told her 
that he wished her to forget that she had any other 
father, and wished her to regard him as her own, and 
only, father, and eomplainant’s said step-father fre- 
quently, during the years following his marriage to com- 
plainant’s mother, and after the death of complainant’s 
mother, told complainant that he was a man of ample 
means and that complainant, as his daughter, would be 
well provided for, and would always have all the money 
she could need, and that he wanted her to acquire the 
accomplishments and modes and habits of life of other 
young women of means; and complainant’s said step- 
father caused complainant to be clothed tastefully and 
expensively and supplied her liberally with spending 
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money, sent her to a fashionable young ladies’ seminary 
and brought her up, generally, in the expectation of in- 
heriting from him sufficient means to keep her in com- 
fort and luxury all her life, and did not in any manner 
educate, prepare or fit her to earn her own living, and 
no part of the education or bringing up so given to com- 
plainant by her said step-father was in any manner in- 
tended or calculated to fit, qualify or enable complain- 
ant to earn her own living, or to provide for the sup- 
port of herself and her children herein mentioned, in 


any way whatsoever. 
VI. 


That on February 20th, 1899, the complainant and 
one Donald MacLean, who was a surgeon in the United 
States Army, were legally married in the City of Lon- 
don, England, where complainant had gone for a visit, 
with the knowledge and approval of her said step-father, 
Peter B. Smith, and of said marriage two children were 
born, to-wit: Donald MacLean, Jr., who was born at 
Honolulu, in the Island of Hawaii, Mareh 8th, 1900, 
and Robert MacLean, who was born at Minneapolis, 
Minnesota, July 8th, 1901. 


That between the Spring of 1899 and the Spring 
of 1900 complainant’s said husband, Dr. MacLean, was 
stationed or assigned to duty with troops of the United 
States Army at Washington, D. C.; Savannah, Georgia; 
San Francisco, California and Honolulu, in the Ha- 
wallan Islands, successively, and complainant followed 
her said husband to his said various ‘posts of duty, and 
made her residence with him, except during the Autumn 
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of 1899, when, at the request of said Peter B. Smith 
and his wife (complainant’s mother) complainant left 
her said husband in camp at San Francisco, and re- 
turned to the home of her said parents in Minneapolis, 
Minnesota, for about six weeks, on account of the illness 
of complainant’s mother, whom complainant helped to 
nurse, attend and care for. 


During the winter of 1899-1900 complainant re- 
joined her said husband at Honolulu, where he was then 
stationed, and her said parents, viz: her step-father, the 
said Peter B. Smith, and her mother, spent the winter 
months at Honolulu, in daily intercourse with complain- 
ant and her husband. Complainant’s mother was at 
that time suffering from a cancer, and was in extreme 
ill health, and shortly after the birth of complainant’s 
said son, Donald, March 8th, 1900, said Peter B. Smith 
and his wife (complainant’s mother) returned to Min- 
neapolis, Minnesota, and thereafter said Peter B. Smith 
wrote frequently to the complainant and to her said 
husband, Dr. MacLean, urging that said Dr. MacLean 
resign from the Army and come to Minneapolis, Minne- 
sota, with the complainant and her infant son, to be with 
him and his wife (complainant’s mother) in the hope that 
thereby the life of complainant’s mother might be pro- 
longed, and her comfort and happiness be subserved; ac- 
cordingly in the Spring of 1910, said Dr. Maclean re- 
signed from the Army and removed with the complain- 
ant and their said infant son to Minneapolis, Minne- 
sota, but arrived there only a few hours before the death 
of complainant’s mother, who died on June 12th, 1900. 
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VII. 


That thereafter during the summer months and Sep- 
tember and part of October, 1900, complainant and her 
said husband and child made their home with complain- 
ant’s said step-father, Peter B. Smith, in Minneapolis 
aforesaid, at his invitation and urgent request, he being 
at that time much broken in health and spirits, and in a 
melancholy state of mind, on account of the death of his 
said wife (complainant’s mother) and said Peter B. 
Smith professed to be, and was, much attached to com- 
plainant and her little son, and frequently told com- 
plainant that she and her son, Donald, (whom he called 
his grand-son) were all that he had now to live for, and 
that he wished complainant and her family to make 
their home with him during the remainder of his life. 


VIII. 


That in the month of October 1900, complainant’s 
said husband, Dr. MacLean (who had fallen into dissi- 
pated courses) became involved in some affair, the par- 
ticulars of which were never known to complainant, 
but as the result of which the said Dr. MacLean left the 
City of Minneapolis and the State of Minnesota very 
hurriedly, and for a long time thereafter complainant 
was ignorant of his whereabouts, but she has since been 
informed and she believes that he first went to Mexico 
and other parts of the world and afterwards located at 
Carson City, Nevada, where he built up a medical prac- 
tice, contracted another marriage, and now resides; 


That at the time of said trouble in October, 1900, 
and when said Dr. MacLean, (with the concurrence of 
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said Peter B. Smith) deemed it imperative that he 
should depart immediately from the State of Minne- 
sota, complainant wished to go with him, taking also 
their said infant son, but said Dr. Maclean had no 
plans for the future and had no means to provide for 
the future support and maintenance of complainant . 
and her children (the complainant being then pregnant 
with her second son, Robert, who was born July 8th, 
1901, as hereinbefore stated) and both he and com- 
plainant’s said step-father advised and urged that she 
and her said son, Donald, remain at the home of her 
said step-father, and said Peter B. Smith, then and 
there, and frequently thereafter told complainant and 
impressed on her that said Dr. Maclean was not a man 
with whom complainant’s future or that of her chil- 
dren could safely be trusted, and that complainant 
should give up all thought of rejoining her said hus- 
band or ever living with him again as his wife, and com- 
plainant’s said step-father, Peter B. Smith, at that 
time, and constantly thereafter during the succeeding 
vear advised and strongly urged complainant to bring 
a suit for divorce from her said husband, Dr. Maclean, 
and in the Fall of 1901, in obedience to the wishes of 
her said step-father, the complainant did bring an ac- 
tion against her said husband, in the District Court in 
and for the Fourth Judicial District, State of Minne- 
sota, which is and then was a court of general and com- 
petent jurisdiction to secure a divorce from the bonds 
of matrimony, and to secure the custody of her said two 
children, and on January 9th, 1902, said court duly 
made and entered its decree of absolute divorce, divorec- 
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ing complainant from her said husband, Dr. MacLean, 
and awarding to her the custody of her said two 
children. 

1S 


That m or about the month of October, 1900, at the 
time of said trouble of complainant’s said husband Dr. 
MacLean, and both before and after the departure of 
her said husband, as aforesaid, complainant’s said step- 
father, Peter B. Smith, offered and proposed to com- 
plainant (and, upon her assent and agreement there- 
to as hereinafter alleged, contracted and agreed with 


complainant) as follows: 


The said Peter B. Smith agreed with and promised 
the complainant that if she would remain at his home 
with her said son Donald, and such other children might 
be born of her pregnancy above mentioned, and would 
make her home with him and live with him as his daugh- 
ter, and treat and regard him as her own father, and care 
for him in his declining years, and assume the cares, du- 
ties and responsibilities of the management of his house- 
hold, and be the mistress and housekeeper thereof, in the 
same manner and to the same extent as though she were 
his own daughter, he, the said Peter B. Smith, would 
eare for and support the complainant and her children 
in the same manner as if she were his own daughter, and 
her said children his own grand-children, and would at his 
death leave and will to complainant for herself and her 
said children, all the property which he might then own, 
and said Peter B. Smith further told complainant that if 
she refused to do as he so advised and urged, but persisted 
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in going with or following said Dr. MacLean, that he, 
the said Peter B. Smith would cast her and her children 
off, and have nothing more to do with them, and would 
leave none of his property to them or either of them at his 


death; 


That the complainant, having great confidence in, 
and respect for, her said step-father, and believing it 
to be true, as he told her, that her said husband had dis- 
qualified himself by some misconduct, '(the particulars 
of which were not told to compiainant) from ever being 
able to live again with complainant and her children, or 
to provide a home for them, to to provide for their main- 
tenance and support, acquiesced in, assented to and ac- 
cepted the said proposal of her said step-father, said 
Peter B. Smith, and agreed thereto and gave him her 
promise to abide by, perform, and carry out said agree- 
ment on her part to the best of her ability. 


X. 


That under and pursuant to said contract and agree- 
ment, the complainant, immediately after the making 
thereof, in October, 1900, as aforesaid, entered upon, be- 
gan and continued the full and proper performance of all 
the obligations of said contract on her part, and assumed 
the care and management of the home and household of 
her said step-father, said Peter B. Smith, and cared for 
and attended him and did her best to treat, care for and 
serve him, in all respects, as if he had been her own 
father and she had been his own daughter, and 
said Peter B. Smith, entered upon and _ began 
the performance of said contract and agreement on his 
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part, and maintained, supported and provided for the 
complamant and her son Donald as if she had been his 
own daughter, and said Donald his own grand-child, 
and introduced complainant as his daughter to such of 
his friends and acquaintances as came to the house, and 
after the birth of complainant’s second son, Robert, in 
July, 1901, said Peter B. Smith duly provided for his 
support and maintenance, and both complainant and her 
said step-father, Peter B. Smith, continued to perform 
their respective duties and obligations under said contract 
or agreement until the modification thereof as hereinaf- 
ter alleged. 


he 


That in or about the month of February, 1902, the 
said Peter B. Smith informed the complainant that he 
desired to marry the defendant above named, (whose 
name at that time was Marie Dewey Graham) and stated 
and proposed to complainant that inasmuch as the de- 
fendant would, after such marriage, relieve the comp!ain- 
ant of much of her care and responsibility mm the man- 
agernent of his household, and of the care, attention and 
service to himself required of complamant under the ex- 
isting contract and agreement, and inasmuch as his said 
marriage with the defendant would give to the defendant 
greater liberty, and permit her to make visits, travel, 
and see more of the world (which he, said the complain- 
ant, as his daughter ought to do, and which he desired 
her to do, and all of which he then promised the com- 
plainant that he would arrange to have her do, and 
would pay and provide for) he thought the contract and 
agreement entered into between him and the complain- 
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ant in October, 1900, as hereinbefore set forth, should 
be modified with respect to his promise and obligation 
thereunder, to will and bequeath all of his property, at 
his death, to the complainant and her children, and he 
requested the complainant to consent that his said prom- 
ise and obligation to the complainant under said contract 
might be so modified as to require him to leave, and be- 
queath to the complainant, for herself and her two chil- 
dren, two-thirds of the property which he might own at 
his death, to wit: one-third to the complainant for her 
own separate use and benefit, and one-third to the com- 
plainant for the use and benefit of the complainant’s said 
children, and that the said Peter B. Smith should be per- 
mitted to bequeath one-third of his estate to the defend- 
ant, whom he then proposed to marry. 


That the complainant assented and consented to the 
said modification of said contract and agreement and 
then and thereupon the said contract and agreement of 
October, 1900, above mentioned, was by the mutual con- 
sent of complainant and said Peter B. Smith so modi- 
fied as aforesaid, and the said Peter B. Smith in consider- 
ation of the complainant’s said consent to such modifi- 
cation of said contract of October, 1900, and in consider- 
ation of the full and faithful performance of said con- 
tract by the complainant up to that time and of com- 
plainant’s promise and agreement to continue the per- 
formance of said contract as so modified, so far as the 
said Peter B. Smith might desire and permit her to do, 
promised and agreed with the complainant that he would, 
at his death, leave, and bequeath to complainant for her- 
self and her said two children two-thirds of all his prop- 
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erty which he might then own, one of said third parts to 
be and belong to complainant for her own separate use 
and benefit, and one thereof to go to the complainant in 
trust for her said children, and for their benefit; all of 
which said agreement and modified agreement was then 
and there, to-wit: in February, 1902, stated and ex- 
plained to defendant, who fully assented thereto and 
expressed herself as satisfied therewith, and defendant 
has ever since had full knowledge thereof, and the com- 
plainant thereupon and thereafter continued to live with 
her said step-father as his own daughter, and to care 
for and serve him, and performed all of her duties and 
obligations to him under the said contract as so modi- 
fied, so long as he permitted her to do so, as hereinafter 


alleged. 
NII. 


Complainant further alleges that the defendant and 
the said Peter B. Smith were married, the one to the 
other, in or about the month of May, 1902, and for 
about fifteen months thereafter the complainant and her 
said two children continued to make their home with 
said Peter B. Smith and the defendant as his wife, as 
one family, with the exception that during a part of said 
vear the complainant, being in great part influenced 
thereto by reason of some differences between her and 
the defendant over matters concerning the management 
of said household and the complainant’s said children, 
with the approval and consent of her said step-father, 
Peter B. Smith, secured and filled a short engagement 
in the chorus of an Operatic Company, leaving her said 
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children with her said step-father and the defendant 


during her absence. 


XIU. 


Complainant further alleges that on her return from 
said Theatrica] engagement in the Spring of 1903, com- 
plainant again took up her residence with her said step- 
father and the defendant and, with her children, resided 
with them for several months at the home of Peter B. 
Smith aforesaid, and in August or September, 1903, at 
the request of the defendant, who was annoyed at the 
presence of complainant and her children in said house- 
hold, the said Peter B. Smith sent the complainant and 
her children to board with friends of his in California, 
where the said Peter B. Smith paid all the expenses of 
the support and maintenance of complainant and her 
children and corresponded regularly with complainant, 
as his daughter. 


XIV. 


That in August, 1905, the complamant married 
Kdward J. Price, at San Jose, California, with the con- 
sent and approval of said Peter B. Smith, but within a 
little more than two years thereafter, the said Edward J. 
Price abandoned and deserted the complainant, and 
wholly failed to provide any home or income for her or 
her said children, and said Edward J. Price died at Sac- 
ramento, California, on or about March 8rd, 1914; and 
after the death of said Peter B. Smith, in August, 1907, 
as hereinafter set forth, the complainant left California, 
and returned to Minneapolis, Minnesota, with her said 
children, where she has ever since lived, making such 
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efforts as she could to earn a support and maintenance 
for herself and her said children. 


XV. 


Complainant further alleges that said Peter B. Smith 
owned no real estate at the time of making said agree- 
ment of October, 1900, or at the time of making said 
modified agreement of February, 1902. But at both 
of said times, and at all times for many years before 
his death, he owned a large amount of personal prop- 
erty; and on August 16th, 1907, said Peter B. Smith 
died leaving no real estate, but a large amount of 
personal property, several items of which are herein- 
after enumerated, and leaving also a last will and testa- 
ment, executed by him January 10th, 1906, wherein and 
whereby he gave and bequeathed all of his property to 
the defendant above named, and nominated and ap- 
pointed said defendant sole exeeutrix of his said will, 
and on August 27th, 1907, the defendant duly peti- 
tioned the Probate Court in and for Hennepin County, 
Minnesota, where said Peter B. Smith resided at the 
time of his death, for the allowance and probate of said 


will. 


Dev I. 


Within a few days after the death of the said Peter 
B. Smith, and before the defendant had petitioned for 
the probate of his said will, to-wit: about August 28rd, 
1907, the complainant arrived in Minneapolis, Minne- 
sota, from California, and had a conference with the 
defendant, who told complainant of the will so left by 
said Peter B. Smith, and spoke to complainant of the 
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agreement and modified agreement, made between said 
Peter B. Smith and complainant, hereinbefore mention- 
ed, and defendant then told complainant that it had been 
understood and agreed between said Peter B. Smith 
and defendant, that if he should leave all his property 
by will, in terms, to the defendant as a protection against 
the possible dissipation by complainant’s said husband, 
Edward J. Price, of the two-thirds thereof, which said 
Peter B. Smith had promised and agreed to leave to 
complainant for herself and her children, that defend- 
ant should take and hold two-thirds of the property 
which might be left by said Peter B. Smith, in trust 
for, and for the benefit of, the complainant and her said 
two children, and that defendant should account to 
complainant for said two-thirds of said property, for 
her own benefit and that of her said two children, and 
should in due time, and whenever it might seem safe 
and advisable so to do, turn over and deliver said two- 
thirds of said property to the complamant for her own 
benefit and that of her said children, in accordance with 
the terms of said agreement and modified agreement 
aforesaid; and complainant alleges, that she thereupon 
suggested and stated to defendant, that she supposed 
she had better employe a lawyer and take legal advice 
as to her rights in the estate of the said Peter B. Smith, 
deceased, under and by virtue of the said agreement and 
modified agreement, hereinbefore mentioned, and as to 
the proper steps for complainant to take for the pro- 
tection and enforcement of her said rights and interest, 
but defendant thereupon dissuaded complainant from 
taking counsel or consulting anyone about her rights 
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in said estate, and stated to complainant that she, 
defendant, well knew and understood the agreement and 
modified agreement made between complainant and said 
Peter B. Smith as aforesaid, and well knew that said 
Peter B. Smith desired and intended to have the same 
fully and faithfully carried out and performed on his 
part, and with respect to the distribution to complain- 
ant for herself and her children of the said two-thirds of 
his property, and said defendant promised complainant 
and agreed with her that if she would refrain from 
consulting any lawyer or taking any advice with re- 
spect to her rights under said agreement and modi- 
fied agreement, and from taking any steps to establish, 
protect or enforce the same, and would refrain from ap- 
pearing, or having any appearance made on her behalf, 
the probate proceedings on said will, or with respect to 
the administration upon, or the distribution of the estate 
of said Peter B. Smith, but would allow his said will to 
be admitted to probate without objection or appearances 
on the part of this eomplainant, and without the asser- 
tion of any claim by complainant against the estate of 
said Peter B. Smith, under or by reason of the said 
agreement and modified agreement, and would allow the 
distribution of the said estate to be made to defendant 
as the sole legatee, in accordance with the terms of 
said will, and without the assertion by complainant in 
any Court, of the rights and interests of herself and 
her children in the property of the said estate, under and 
by reason of the said agreement and modified agreement, 
between complainant and the said Peter B. Smith, and 
the complainant’s performance thereof, that she, the said 
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defendant, would respect, recognize and protect com- 
plainant’s said mghts and interests in and claims upon 
the property of said estate, and would take all the prop- 
erty of said estate in her own name as sole legatee and 
distributee thereof, but, that she would so take and hold 
two-thirds of said property, in trust, and charged and 
impressed with a trust, in favor of complainant and 
her said children, and would faithfully account to the 
complainant, on her own behalf and for her own use 
and benefit as to one-third of said property, and for 
the use and benefit of complainant’s said two children 
with respect to one-third thereof, and would truly and 
faithfully turn over to the complainant for her own 
use and benefit and for the use and benefit of her said 
two children, two-thirds of all the property of said 
estate, after payment of all debts of said Peter B. Smith, 
and the expenses of administration of said estate, and 
after the final distribution of said estate, and the full 
and final delivery to defendant of all the properties 
thereof: 


And complainant alleges that she believed and 
relied on said promises and undertakings of the defend- 
ant, and because of said reliance complainant complied 
with defendant’s said requests and refrained, as she 
would not otherwise have done, from taking legal advice 
with respect to the protection of her said rights and inter- 
ests, and from making any claim on or appearance in 
any Court with respect to her said rights and interests, 
for herself and her said children in the property of the 
said Peter B. Smith, and refrained from asserting her 
said claims against his estate, but permitted defendant 
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to administer and receive all of the same in her own 
name—but charged with the protection and execution 
of said trust as respected the two-thirds thereof— as so 
proposed by defendant; 


And complainant alleges that she is informed, and 
on such information and belief she avers that at some 
time during the Spring or Summer of 1908, '(the precise 
date whereof complainant does not know), the defend- 
ant received and came into possession of ail the property 
which belonged to the said Peter B. Smith, at the time of 
his death, under and pursuant to a decree of distribution 
duly made and entered by the Probate Court in and 
for Hennepin County, Minnesota, in which said decree 
the defendant was named as the sole legatee and dis- 


tributee of said estate. 


XVILI. 


And the compiainant alleges that among other items 
of the estate of said Peter B. Smith so distributed to, 
and taken possession of by the defendant, were 'the 
following to-wit: 

Furniture and household goods of the ap- 
WieMiced value Of =. 06. eee. sees ee a $ 500.00 
GieiiesspplraisedevalwetOl.. . ax... ..... 4,000.00 
170 shares of stock in Washburn-Crosby 
40 shares of stock in Royal Milling Company 
Company of the appraised value of.... 89,100.00 
54 shares of stock in Imperial Elevator Com- 
pany of the appraised value of......... 5,400.00 
20 shares of stock in St. Anthony Elevator 
Company of the appraised vaiue of.... 1,000.00 
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224 shares of stock in St. Anthony & Dakota 

Elevator Company of the appraised 

value@iof........4. 0.8 eee 35,168.00 
25 shares of stock in Kalispell Milling Com- 

pany of the appraised value of........ 2,500.00 
100 shares of stock in Belen Mining Com- 

pany, an Arizona Corporation, of the ap- 

praised value of. 0.) ener 1,000.00 
1,650 shares of stock in Hubbard Ethott 

Copper Mining & Development Co of 

thesjppraised value of (2335 16.50 
500 shares of stock im Minneapolis Copper 

Development Company of the appraiscd 

valuse Of ........4..: 0 5.00 
1 membership in the Minneapolis Chamber 

of Commerce of the appraised value of. 3,000.00 
1 life insurance policy in Mutual Life Ins. 

Co., N. Y., of the appraised value of... 4,690.00 
1 hfe insurance policy in Northwestern 

National Life Insurance Co. of the ap- 

praised valne of. ......0- eee 1,649.00 


In all, of the appraised value of............ $98,028.50 


But the complainant avers and alleges upon infor- 
mation and belief, and charges the fact to be that each 
of said items of personal property hereinbefore 
described, was, at the time of its appraisement, and also 
at the time of its delivery to defendant as aforesaid, and 
ever since has been, and now is, of a far greater value 
than the sum at which it was appraised by said ap- 
praisers, as above set forth, and complainant further 
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avers and alleges upon information and_ belief, and 
charges the fact to be that the defendant received and 
took possession of, and now holds a large amount of 
other personal property, which belonged to said Peter 
B. Smith at the time of his death, in addition to, and 
aside from the items above enumerated, but complain- 
ant does not know, and has no means of ascertaining 
the particular descriptions thereof, or the value of the 
several items thereof, but the complainant is credibly 
informed and verily believes, and on such information 
and belief she avers that the property of the estate left 
by said Peter B. Smith, which came into the hands of 
the defendant and was so received and taken possession 
of by defendant in the Spring or Summer of 1908, 
was of the aggregate value of not less than $150,000.00. 


XVIII. 


Complainant further alleges that she has on several 
occasions since the early Summer of 1908 endeavored 
to obtain from defendant a true and correct statement 
or account of the property and items of property so 
received by defendant from the estate of said Peter 
B. Smith, and of the value thereof, and has requested 
defendant to account to the complainant therefore, and 
either to turn over and deliver to the complainant for 
herself and her said children the two-thirds interest 
therein so held by defendant in trust for the complain- 
ant, in her own behalf, and for the use and benefit of 
her said children, or to execute a declaration of trust 
in due form of law to the complainant, for herself and 
her said two children, specifying the items of property 
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so held by defendant in trust for the complainant and 
her said children, and acknowledging and declaring the 
terms of said trust, and the duties and obligations of 
defendant as such trustee with respect thereto, but the 
defendant has hitherto failed and neglected to comply 
with said request in any manner whatsoever; 


And the complainant has duly demanded from the 
defendant an account of the rents, profits and income, 
received by the defendant, from the said property so held 
by defendant, under said trust, for the benefit of the 
complainant and her said children, and has demanded 
payment by defendant to complainant of said rents, 
profits and income, and has duly demanded from said 
defendant that she turn over and deliver to complainant 
for her own benefit and the benefit of her said children, 
the said property so held in trust by defendant for them 
as aforesaid, and the defendant has at all times refused, 
failed and neglected to comply with any of said requests 
or demands of this complainant. 


Wherefore, complainant prays the judgment and 
decree of this Court: 


Ist. That in and by said judgment and decree it 
be deremined and adjudged, that the defendant at all 
times since the death of the said Peter B. Smith, was 
and has been and now is a trustee, of her own wrong 
or otherwise, for the benefit of this complainant and her 
said two children, with respect to a two-thirds interest 
in all the property of the estate of said Peter B. Smith, 
deceased, at any time received by the defendant; and 
that the complainant for herself and her said two 
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children is the beneficial owner of all said two-thirds 
interest in said properties and is the cestui que trust, 
under said trust. 


2nd. ‘That the defendant be required to render to 
this Court a full, complete, true and correct account of 
each item of property, received by defendant from the 
estate of said Peter B. Smith, deceased, and of the 
rents, profits, income or revenue derived therefrom by 
the defendant since the death of the said Peter B. Smith, 
and of all increase thereof so received by defendant. 


3rd. That in and by said judgment and decree the 
defendant be removed from her said trust, and be ordered 
and required to transfer, assign and turn over, either 
_to the complainant of to such new trustee of said trust, 
as may be appointed by this Court—in case this Court 
shall deem it necessary or advisable to continue said 
trust, and to appoint a new trustee to execute the same— 
two-thirds of all the property received by defendant 
from the estate of said Peter B. Smith, deceased, to- 
gether with all profits, income and increase received by 
defendant thereon, or the full and true value thereof, 
and each item thereof, in case it shall appear upon said 
accounting that the defendant has converted or parted 
with the property so received by her from the estate 
of said Peter B. Smith, or any items thereof. 


4th. In case this Court shall deem it necessary or 
advisable that a new trustee be appointed in the place 
and stead of the defendant, to carry out and execute the 
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trust hereinbefore set forth, then that, in and by said 
judgment and decree, this Court appoint a new trustee 
in place and stead of the defendant for that purpose. 


5th. That in and by said judgment and decree, this 
Court grant such other, further or different relief to the 
complainant as to the Court may seem just and equitable. 


6th. That the complainant recover from the defend- 
ant her costs and disbursements herein, and such reason- 
able counsel fees incurred by the complainant in the 
bringing and prosecution of this action, as may be allow- 
ed by the Court. 
Wm. H. Hallam, 


Solicitor for Complainant. 


A. B. Jackson, 
of Counsel for Complainant. 


State of Minnesota, 


County of Hennepin—ss. 


Elizabeth M. Price, being first duly sworn, deposes 
and says that she is the plaintiff in the foregoing within 
entitled action; that she has heard read the foregoing 
complaint knows the contents thereof, that the same is 
true of her own knowledge except as to such matters as 
are therein stated on information and belief and as to 
such matters she believes it to be true. 


Mrs. Ehzabeth M. Price. 
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Subscribed and sworn to before me, a Notary Pub- 
lic, this 19th day of August, 1914. 


Arthur M. Higgins, 
Notary Public, Hennepin County, Minnesota. 
(Notarial Seal.) 


My commission expires January 7th, 1920. 
Filed September 5th, 1914. 


G. H. Marsh, Clerk. 


And afterwards, to-wit, on the 9th day of October, 
1914, there was duly filed in said Court, and 
cause, an Answer, in words and figures as fol- 
lows, to-wit: 


ANSWER. 


For her answer to the complaint herein the de- 
fendant: 


i; 


As to paragraph number “J,” denies that plaintiff 
is a resident of Minneapolis, Minnesota, and alleges 
upon information and belief that plaintiff and her sons 
were, at the commencement of this action, and now are, 
residing in the home of plaintiff’s father, Lyman S. 
Ailes, a widower, at or near the City of Leavenworth, 
State of Washington; admits upon information received 
since this action was brought, that the plaintiff has 
spent a large part of her time in Minneapolis, Minne- 
sota, during the last four years. 
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As to paragraph “II,” admits that defendant is a 
citizen of the District of Oregon and resides at Port- 
land, in said State, and has been such for more than 
four years last past. 


III. 


As to paragraph “III,” admits that plaintiff is 
thirty-five years of age and is the only child of Lyman 
Ailes and Lillie D. Ailes, the latter of whom died in 
June, 1900, and states that Lyman Alles, plaintiff's 
father, is now living. 


IV. 


As to paragraph “IV,” admits upon information 
and behef that at sometime, the exact date of which this 
defendant does not know, the parents of said plaintiff 
were divorced and at some date, about the time alleged 
in the fourth paragraph, the mother of the plaintiff 
was legally married to Peter B. Smith at Minneapolis, 
Minnesota, and thereafter continued as his wife until 
her death, residing with him at Minneapolis, Minnesota. 


V. 


As to paragraph “V,” admits upon information and 
belief, obtained long after the death of plaintiff’s 
mother, that the plaintiff resided with her mother and 
her said stepfather in Minneapolis, after their marriage, 
during the larger part of the time until she was mar- 
ried to Donald MacLean in or about February, 1899, 
but states that she was known to her frends as Eliza- 
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beth M. Ailes, and sometimes called Smith during that 
period; but alleges upon information and belief that 
the plaintiff was neither universally known as nor 
ealled by the name of Smith; that occasionally 
she resided and travelled with her own father during 
that period, and was with her own father at the time she 
met said Maclean; that she was with her own father 
constantly during their acquaintance, courtship and 
marriage, all of which took place in London, England, 
without the knowledge of either her mother or said 
Peter B. Smith; that said marriage occured at a time 
when the mother and said stepfather were im or near 
Minneapolis, Minnesota; that as to whether, and to what 
extent, if at all, her stepfather treated the said com- 
plainant in any other or different way than a respect- 
able stepfather would ordinarily treat a child, and as to 
whether he told her that he had means or ample means, 
or that he would ever have any provision made for her 
in the way of money or property, or as to what, if any- 
thing, he may have told her with respect to accomplish- 
ments or modes and habits of life, or as to how he may 
have caused her to be clothed or supplied with spending 
money, or as to what he wished her to call him, or what 
he may have said about her father, during the period and 
up to about the time of her marriage to said Donald 
MacLean, this defendant has neither knowledge nor 
information sufficient to form a belief, and therefore 
denies the same and puts the plaintiff upon her proof 
thereof, if the same be held material: this defendant 
further states that she has since been informed and be- 
lieves that said stepfather and mother did send the 
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plaintiff to a Young Ladies’ Seminary, for a time, at 
least, prior to her marriage to said MacLean, but as to 
whether they did not do what they could have done to 
cause her to prepare herself to earn a living for her- 
self and her children, other than as a wife, this plaintiff 
has neither knowledge nor information sufficient to en- 
able her to form a belief, and therefore puts the plain- 
tiff upon her proof of the same, if it be held material; 
but defendant alleges, upon information and belief, that 
said plaintiff was not denied by either her mother or 
her stepfather the means of pursuing any elevating 
study which she was willing to pursue; and that said 
Smith did, in later years, consult with her own father as 
to what could be done with plaintiff. 


Vil 


As to paragraph “VI,” admits, upon information 
and belief received much later, that the plaintiff mar- 
ried Donald Macl.ean, who was a surgeon in the 
United States Army, in February, 1899, in London, 
England, where the plaintiff, as defendant alleges, had 
gone under the name of Ailes while in the care of her 
own father; and states that she is informed and believes 
that said marriage took place without the knowledge 
of said Peter B. Smith that any such marriage was con- 
templated or that there was such person as Donald 
Maclean; admits, upon information later received by 
her, that Donald MacLean, Jr., was born as an issue of 
that marriage in Honolulu in 1900, and that Robert 
Maclean was born at Minneapolis, Minnesota, about 
1901; admits that she is now informed and believes that 


vs. Marie Dewey Wallace, 29 


said Donald MacLean, while in the government service 
as a surgeon, was stationed at various places during the 
period he remained in that service, but the exact places 
of which she does not know, and if it be material asks 
that the plaintiff be put upon her proof thereof; and 
alleges that she is now informed and believes that said 
Donald MacLean is a physician and surgeon, with a 
very good private practice, in Carson City, Nevada, and 
that at the present time and during a good portion of 
the time since said marriage, has contributed to the sup- 
port of the plaintiff and said children and would be ex- 
ceedingly glad to take care of said children at this time; 
admits and alleges, upon information acquired some 
years afterward, that said plaintiff came to Minne- 
apolis for a few weeks while her mother was ill, as a 
daughter would ordinarily desire to come and visit her 
mother, but denies that said visit had any other or 
greater significance as between her and her stepfather 
than such as ordinarily exist at such times; that the plain- 
tiff’s mother was, at the time of said visit, afflicted with 
il health and that plaintiff returned to her husband, 
but plaintiff was more or less with her mother during 
the time of her illness when said stepfather was present, 
but denies knowledge of any letters written by the said 
Peter B. Smith to either the plaintiff or her husband 
during that period explaining the advantages of a pri- 
vate practice over a government position, and there- 
fore puts the plaintiff upon her proof, if it be held ma- 
terial; denies knowledge as to what, if anything, said 
Donald MacLean and family did either as to resigna- 
tion from the army or removal to Minneapolis, and asks 
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that plaintiff be put upon her proof if they be held 
material. 


VII. 


As to paragraph “VII,” denies that said Peter B. 
Smith was broken in health during the year 1900, so 
far as the information of this defendant goes; denies 
that he was, so far as she ever knew, particularly melan- 
choly; denies that he, so far as she knew, requested 
plaintiff and her family to make their home with him 
during the remainder of his life, or for any particular 
time; denies any knowledge of such, if any, kindly or 
sympathetic expression of feelings as temporary grief 
may have brought forth, such as alleged in said para- 
graph, or that he called Donald his grandson. 


VIII. 


As to paragraph “VIII,” admits that she is now 
informed and believes that said Donald MacLean con- 
tracted for a time the habit of drinking and as a result 
was involved in some affairs in Minneapolis which 
really caused him to leave the city; but states that the 
plaintiff knew the particulars thereof; that this defend- 
ant had no knowledge as to whether said Peter B. 
Smith concurred in the removal of said MacLaen from 
Minneapolis, or as to whether plaintiff was either pur- 
suaded or urged, either then or thereafter, to bring a 
suit for divorce against him, or whether she did the same 
of her own accord; but alleges, upon subsequent in- 
formation, that the plaintiff wished to go with him and 
take their son and that said Donald Maclean and the 
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plaintiff did not expect their separation to be perma- 
nent, for a long time thereafter, and until the following 
year; that when said Donald MacLean left Minne- 
apolis the plaintiff was permitted to stay on in the home 
of said Peter B. Smith because at the time she did not 
have sufficient means to leave; that the said Donald 
MacLean, as she is informed and believes, later built up 
a medica] practice located in or about said Carson City, 
Nevada, and has contributed to the support of plaintiff 
and their children and has offered to take care of the 
boys if permitted to do so by plaintiff; that the plain- 
tiff, because she herself desired to do so, sometime in 
1901, decided not to go to said husband and brought an 
action for divorce against him in the Fall of 1901, in the 
District Court in and for the Fourth Judicial District, 
State of Minnesota, wherein the court on the Sth day 
of January, 1902, gave her a decree of absolute divorce, 
upon default, and awarded her the custody of said two 
children; but denies any knowledge of any part had by 
said Smith in any counsel which he, as a layman, may 
have offered as to her matter of residence, support or 
divorce, and demands that the plaintiff be put upon her 
proof as to the same, if it be held material herein. 


OX. 


As to paragraph “IX,” denies that she has knowl- 
edge that said Peter B. Smith ever either offered or 
proposed, or that the complainant either ever assented 
or agreed with him, or that they ever either contracted 
or agreed to contract to any of the things set forth in 
the ninth paragraph of said complaint, and particularly 
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as to either any arrangement or agreement either to the 
effect that plaintiff should live with him as his 
daughter, care for him in his declining years, assume 
the cares, duties or responsibilities of his household, or 
be the mistress or housekeeper thereof as if she were his 
daughter, or otherwise, or at all, or should during any 
such period either keep her children with him, or that he 
would treat her as his own daughter, or either leave or 
will to her, either for herself or for her children, either 
any, or all of the property which he might own at the 
time of his death, or at all; denies that he agreed to do 
so either to induce her to leave her said husband, Donald 
MacLean, or that he ever in the slightest way attempted 
to break up their matrimonial arrangements, and denies ~ 
all knowledge of any such arrangement or agreement, 
and alleges that she is informed and believes that such 
was never made or attempted to be made. 


This defendant alleges as to the whole complaint 
that if either any such arrangements or any modifica- 
tion thereof ever was attempted that none thereof was 
in writing, nor was it ever communicated to this de- 
fendant, nor was any claim of it ever made on this de- 
fendant until another suit, in effect the same as this, 
was brought against her long after the death of said 
Peter B. Smith, and after his estate had been probated, 
which other suit will be described hereinafter; that she 
is informed and believes that the said plaintiff had 
neither the power nor right to make such contract with 
said Peter B. Smith; that she had no power to make 
such contract as to said children or either of them; that 
she had no right or power to make such agreement: that 
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said Peter B. Smith had no right or power to make such 
agreement as against this defendant, or any one else 
whom he might subsequently marry, without knowledge 
of said agreement, and without obtaining her consent 
thereto, or at all; that said agreement, if it ever was 
made, or attempted to be made, was and is illegal and 
void as against the statute of frauds and against the 
public policy of Minnesota, and was neither kept nor 
performed by said plaintiff. 


. 


As to paragraph “X,” denies upon information and 
belief that the plaintiff ever treated said Peter B. Smith 
as a father; denies that she ever served him as if he had 
been her own father; denies that either she or he ever 
had any contract, either of the kind she designates or 
otherwise; denies that they ever performed the relations 
of daughter and father, or any other relations nearer or 
closer than those between the ordinary stepfather and 
stepdaughter who resides with her mother, with such 
intervening marriages of plaintiff as are admitted 
herein; and states, upon information and belief, that 
their relations were not as close as they might otherwise 
have been, because the said plaintiff had a father living 
during all the times mentioned in said complaint, and 
who is now living, and that said plaintiff had been care- 
ful, as she informed this defendant after defendant’s 
marriage to Peter B. Smith, not to do anything which 
would cause her to be in the category of an adopted 
daughter of said Smith, and thereby lose her chance of 
a right to inheritance from her own father 
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XI. 


As to paragraph “XI,” admits that this defendant’s 
name was Marie Dewey Graham before she married 
said Smith; denies, upon information and belief that 
there ever was either any such arrangement or talk be- 
tween said Smith and said plaintiff, as alleged in para- 
graph XI of said complaint; denies that there was 
either any recognition or modification of either any 
contract or pretended contract between them; denies 
that there was either any contract or agreement then 
cither made or in existence between them; denies that 
said Smith then ever either promised or agreed to be- 
queath to the complainant, either for herself or for her 
children, or either of them, any property; denies that 
there was any agreement either at that time or at all 
between either the said parties or either of them and 
the said Smith as to bequeathing any part of his estate 
to this defendant; denies that there was any considera- 
tion for any such agreement passing from either the 
plaintiff or any one else to said Smith; denies that there 
was any agreement either as alleged in said complaint 
or otherwise or at all between said Smith and said 
plaintiff for any trust relation as either alleged in said 
complaint or otherwise, or at all; denies that there was 
ever either any explanations or statements to this de- 
fendant respecting either any of said transactions or 
alleged transactions; denies that she ever either assented 
thereto or expressed herself as satisfied therewith; denies 
that she ever either had any knowledge or any notice 
of any such agreement; denies that said plaintiff, after 
defendant’s marriage to said Smith, or at all, so far as 
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this defendant knows, ever either cared for or served 
him, either as a daughter or otherwise, either under the 
said contract or any contract, but alleges that she was, 
during the whole period, within the knowledge of this 
defendant constantly annoying him by various petty 
tricks and devices, including schemes to get money out 
of him for useless purposes and kept him greatly wor- 
ried and almost constantly troubled when she would be 
with or near him. 


XII. 


As to paragraph “XII,” admits that this defend- 
ant and said Peter B. Smith were married to each other 
in the month of May, 1902; admits that for a number of 
months following the said marriage, complainant and 
her children lived in the house with this defendant and 
said Peter B. Smith and were supported by them; 
denies that there were any difficulties, so far as this de- 
fendant ever knew, between her and the said plaintiff 
during the time she and her children resided there, either 
about the management of the household or the com- 
plainant’s said children; but alleges that this defendant 
had the entire management of said household as soon as 
she came into the home and that there was considerable 
difficulty during that time between said plaintiff and 
the said Peter B. Smith over the conduct of the plaintiff 
with respect to various matters; that among other things 
said Peter B. Smith had furnished money to the said 
plaintiff to pay household bills during the time he and 
this defendant were away on their wedding trip; that 
upon the return from said wedding trip said Smith as- 
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certained that the moneys that had been furnished had 
not been used by plaintiff for the purposes for which 
they were entrusted to her, but had been dissipated and 
that a great many bills had been charged to him by the 
plaintiff; that he objected seriously to that sort of con- 
duct upon her part, and in order to shield the plaintiff 
and prevent unpleasant talks about the house between 
plaintiff and said Smith, this defendant, for a time, 
took money from her own allowance and undertook to 
aid the said plaintiff in paying up the bills she had then 
contracted, but found it impossible; that said Smith 
was troubled and annoyed a great deal from that time 
on by such things as accounts that had been charged to 
him by said plaintiff without his authority, and against 
his will, and in matters that were unnecessary and ex- 
travagant and by want of self-control on her part; that 
on one or two occasions the plaintiff took diamonds that 
formerly belonged to her mother and acquired money 
upon them at pawnshops, and let it be known to said 
Smith, who was greatly exercised on account thereof 
and who would, in order to save his own name from 
disgrace, buy up the pawn tickets; that the said plain- 
tiff did go on the stage for a short time during the 
period mentioned in paragraph NIT of said complaint, 
leaving her children in charge of this defendant and 
said Smith, but that arrangement, as plaintiff well 
knew all the while. was one which did not please said 
Smith but she took the position that it was her affair 
and went, irrespective of the displeasure of said Smith. 


NII. 
As to paragraph “XIII,” admits that the said 
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plaintiff and her children resided in the household of 
said Smith and this defendant from the time when the 
plaintiff left the stage, for some months thereafter, but 
states that her leaving the house was not due to annoy- 
ance as between her and this plaintiff, but the fact that 
the plaintiff so annoyed the said Peter B. Smith by her 
various lines of conduct that he sent her to her relatives 
in Ohio to board, he paying the expenses, but the plain- 
tiff was dissatisfied there and returned, without his con- 
sent, and said Smith then had to appeal to her own 
father, Mr. Ailes, to do something with her; that it was 
then arranged between her and said Smith and her 
father that she would go to Tacoma, Washington, tak- 
ing the children, to make their home with friends of her 
father, the arrangements being made by her father, 
where for a time the said Smith and her father would 
jointly aid in paying their expenses, but her father 
failed to make all of his payments and said Smith con- 
tributed more than his equal share; that she soon left the 
place where her father had located her and went down 
into California where, as defendant is informed and be- 
lieves, Donald MacLean spent some time with them; 
that sometime afterwards she notified said Smith that 
she had another prospective husband, a Mr. Price, whom 
she married and who was young and not getting a large 
salary as yet, and asked said Smith to continue the same 
aid to her that he had been giving after she left Minne- 
apolis, but he declined to do so, although he donated to 
her small sums of money for a while after her marriage 
to said Price, and finally let them have money with 
which to aid in building them a house in California, and 
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being neither bound by blood, agreement, law nor honor 
to make such contributions, he then ceased; that said 
Price was connected with his own father in business near 
where they resided, and the said Smith took the note of 
plaintiff’s said husband, Price, in the amount of $2000.00 
for that much of the loan, and thereafter, as this de- 
fendant is informed and believes, made no contribu- 
tions (unless it was small Xmas presents) to her sup- 
port or that of her children, except that he attached a 
memorandum in his own handwriting, on a separate 
sheet of paper, to the note which had been then taken 
from her said husband for the balance of the money 
which he had contributed to their house, which memoran- 
dum read as follows: 


“In the event of my death before the maturity 
of this note it is my wish that it shall not be con- 
sidered of any value and returned to Mrs. E. J. 
Price as a bequest from me. 


P. Besmuitive 


That said Smith did die before the maturity of said 
note; that the said note was delivered to the said plaintiff 
and her said husband on or about the 13th of September, 
1907, in the office of this defendant’s counsel, as admin- 
istratrix, in fulfillment of the foregoing wish and be- 
quest, and the following receipt taken therefore, upon 
the back of the paper upon which the above wish had 
been expressed: 


“Minneapolis, Minn., September 13th, 1907. 
“Received from Mrs. P. B. Smith that cer- 
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tain promissory note signed by Edwin J. Price, in 
the words and figures following, to-wit: 


“$2000.00 Mill Valley, Cal., 10/15, 1906. 


“Five (5) years after date I promise to pay 
to the order of Peter B. Smith Two ‘Thousand 
Dollars, for value received, with interest at the rate 
of 5 per cent per annum from date and if the inter- 
est be not paid annually, to become as principal, 
and bear the same rate of interest. This note is 
negotiable and payable without defalcation or dis- 
count and without any relief or benefit whatever 
from stay, valuation, appraisement, or homestead 


exemption laws. 


(Signed) Edwin J. Price.’ 
Elizabeth Smith Price. 
Kdwin J. Price. 


“In presence of Geo. P. Wilson.” 


And an additiona] receipt was then taken from said 
plaintiff and her said husband in fulfillment of the re- 
quest and bequest, in the following form: 


“We acknowledge receipt of said note in fulfill- 
ment of the request of said deceased and as a be- 
quest from him, expressed by him in words and 
figures following: 


“In the event of my death before the maturity 
of this note, it is my wish that it shall not be con- 
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sidered of any value, and returned to Mrs. E. J. 
Price as a bequest from me. 


(Signed) P- B. Smith.’ 
Elizabeth Smith Price. 
Edwin J. Price. 


“In presence of Geo. P. Wilson.” 


XIV. 


Answering the 14th paragraph of said complaint, 
this defendant admits that the said plaintiff married 
Edwin J. Price of San Jose, California, in California 
about the vear 1905, but states that the same was a 
matter of her own choice and that the said Price was 
not known to this defendant or the said Peter B. Smith 
at the time, and said Smith had nothing to do with the 
marriage except to cut down his donation as aforesaid; 
that the donations, like all of the remainder he spent 
upon her or the children, were simply spent as gifts be- 
cause he had married her mother and she had lived in 
the house with them and did not seem to be willing or 
able to take up any vocation that would earn a living, 
and her own father was apparently unable at times to 
contribute to her support; denies upon information and 
belief that said Edwin J. Price ever abandoned or de- 
serted the plaintiff; as to whether or not said Price died 
on the 3rd day of March, 1914, this plaintiff does not 
know; as to whether the plaintiff returned to Minne- 
apolis in August, 1907, and remained there with her 
children since that time, this defendant does not know 
but alleges that the said plaintiff has at times, as this 
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defendant is informed, since this action was brought, 
been in the City of Minneapolis and was there a while 
during the pending of the former action brought by her 
as herein alleged. 

ey. 

Answering the 15th paragraph, the defendant ad- 
mits that said Peter B. Smith owned no real estate at 
the time of his death, and that he owned none in either 
October, 1900, or February, 1902; admits that he owned 
some personal property in 1902, but alleges that it was 
not worth then to exceed $40,000.00, and the exact value 
she does not know; that when he died he owned more 
valuable personal property but of no greater amount 
than specified below; admits that he died on August 16, 
1907, leaving no real estate and only the personal prop- 
erty enumerated in the items set forth by specific de- 
scriptions in paragraph 17 of said complaint, and no 
more, except such as is otherwise mentioned herein; 
admits that the said Peter B. Smith executed a last will 
and testament on the 10th day of January, 1906, in and 
by which he gave and bequeathed all of his property to 
this defendant and named, nominated and appointed 
her his sole executrix of said will; that on the 27th day of 
August, 1907, she duly petitioned the Probate Court in 
the County of Hennepin and State of Minnesota, where 
the said Peter B. Smith resided at the time of his death, 
for the allowance and probate of said will, and alleges 
that said allowance and probate were granted to her. 


XVI. 
Answering paragraph “XVI,” admits that plaintiff 
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arrived in Minneapolis sometime about the first of Sep- 
tember, 1907, but not before, with her husband and came 
to the home of this defendant and visited her for a short 
time; but denies that defendant ever told the plaintiff 
about the will that was left by said Peter B. Smith; that 
she ever discussed with the complainant either any agree- 
ment or modified agreement between said Peter B. 
Smith and complainant, either as mentioned in said 
complaint, or otherwise, or at all; that plaintiff then 
told defendant of either any agreement or understand- 
ing between said Peter B. Smith and complainant, 
either with respect to the leaving of said property to 
said defendant in trust, either as a protection against 
dissipation of complainant’s said husband or for plain- 
tiff or her children, or anything of that sort; that they 
ever had any conversation respecting either such pre- 
tended contract or trust; that there was ever either any 
request, promise or agreement made between them with 
respect to any such matters; that there was ever any 
discussion between them with respect to turning over 
any portion of said property, either to the plaintiff or to, 
or for, the use of either her or either of said children; that 
this defendant ever stated anything to the effect that any 
portion of said property would ever be delivered either 
to the plaintiff for her own benefit or for her children, or 
otherwise, or at all; denies that said plaintiff ever sug- 
gested to this defendant anything either with respect to 
employing a lawyer or taking legal advice or anything 
else either of that sort or nature, or that there were any 
suggestions, either expressed or implied, either applic- 
able to any pretended agreement or modification thereof, 
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or any interests, or rights which the plaintiff might 
either have or claim to have in the premises; that this 
defendant ever either dissuaded or attempted to dissuade 
the plaintiff from either taking or consulting either any 
counsel, or any one else, regarding either any rights in, 
or to, either said estate or property; that she ever stated 
to complainant that she ever understood that there was 
either an agreement or modified agreement, or any ar- 
rangement between said Smith and _ said plaintiff; 
that she ever stated that she would carry out either any 
such arrangement or agreement; that she ever prom- 
ised anything to the effect that this defendant would 
take either said property, or any portion thereof, either 
as the sole legatee or distributee thereof, holding any 
portion thereof either for the plaintiff or said children, 
either in trust or otherwise, either on the condition that 
plaintiff would not consult counsel or enter the Probate 
Court, or otherwise, or at all; that she promised to ac- 
count to complainant, either upon complainant’s own 
behalf or that of her children, with respect to anv por- 
tion of the said property, either after paying the debts 
of said estate, or otherwise, or at all; that plaintiff ever 
either believed or had any reason to believe that de- 
fendant either represented or agreed to do anything of 
that sort; that said plaintiff ever either stayed 
out of said Probate Court on account of either 
any conversation or promise of this defendant; 
but alleges that soon after the said plaintiff and her hus- 
band came on from California to visit this defendant 
and, as she is informed, and believes, soon after the first 
of September, 1907, they investigated the said will pri- 
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vately to see if it had any provision for them; that they 
then found that it had not, but learned that said deceased 
had left the memorandum with a request for the return 
of the note which this defendant, pursuant thereto, 
caused to be delivered up to said plaintiff and her said 
husband, and a receipt taken therefor as aforesaid; that 
defendant did not herself know that the last will and 
testament left by Peter B. Smith, which was probated 
as aforesaid, had been executed by him until after his 
death and burial; that she caused the same to be probated 
in the regular course of business, without either anv 
knowledge or information that there was either any 
claim or pretended claim on any portion of said estate 
by said plaintiff; that there was never any claim 
made to her for any portion of said estate, either directly 
or indirectly, by said plaintiff, except by the suit here- 
inafter described; that there never has been any conver- 
sation had between her and said plaintiff respecting 
either any such contract or agreement; that the first 
that this defendant ever knew that there was either any 
claim or pretended claim, by the plaintiff that she had 
either in person or trust any interest in said estate other 
than for the aforesaid note, was long after the estate had 
been probated and the decree of distribution had been 
entered in accordance with the will, decreeing all of the 
property of said deceased to this defendant and long 
after it was too late for this defendant to make any 
choice of rejecting said will and claiming all of said es- 
tate under the statute, as she is informed and believes 
she could have done previously; that she is nformed and 
believes that the plaintiff never thought of any such 
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arrangement as alleged in said complaint until after said 
decree of distribution had been entered; that the time to 
appeal from said decree had expired long before the 
commencement of this action, and it is now conclusive; 
that if plaintiff had any right or claim in the premises it 
was barred by not being proven and established in said 
probate court. 


XVIT. 


Answering the 17th paragraph of said complaint, 
the defendant admits that the appraised value of the 
estate which was decreed to her under said will was 
$94,876.76, but denies that there was any greater value 
in said estate, and denies that there was any proverty 
not included in said appraisal that belonged to said 
estate, outside of the note given to said plaintiff as 
aforesaid, and one item of eight shares of bank stock 
that were overlooked, and that was substantially the 
same in value as the mining stocks which were worthless 
but erroneously appraised in the list as of value. 


XVIII. 


Answering the 18th paragraph of said complaint, 
and as a further defense to this whole complaint, de- 
fendant denies that any endeavor had been made by the 
plaintiff, upon any occasion, to obtain from this de- 
fendant either any statement or account of the property 
so received by defendant from said estate; that any re- 
quest has been made by the plaintiff to the defendant for 
any accounting; that any demand to turn over any 
portion of said property has been made by the plaintiff; 
that any demand has been made by the plaintiff for 
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either any declaration or trust in either any portion of 
said property or the whole thereof; that any accounting 
of either earnings or profits or any income from said 
property has been made by the plaintiff of this defend- 
ant; that any demand for payment, either of any of said 
property or income or profits thereof, has been made by 
the plaintiff of the defendant, except only, if at all, 
such as was made by the plaintiff by the bringing of a 
certain action brought by her on the 14th day of August, 
1908, in the District Court within and for the County 
of Hennepin and State of Minnesota, a court of general 
jurisdiction exercising both legal and equitable powers, 
against this defendant as Marie Dewey Smith, in which 
action the said plaintiff filed against this defendant a 
suit of the same nature as this, upon the same alleged 
cause of action, upon the identical claims made herein as 
to there being a contract, and a modification of a con- 
tract, of the kind attempted to be alleged herein, which 
complaint was substantially the same as this, with prac- 
tically no variation except a slight variation as to one or 
two immaterial dates; that the defendant interposed a 
demurrer to said complaint upon various grounds, 
among which was that the said complaint did not state 
facts sufficient to constitute a cause of action; that that 
demurrer was brought regularly on before the court for 
trial and the said court had jurisdiction of the parties, 
and counsel appeared for both sides, and on behalf of the 
defendant a judicial admission was made of record to 
the effect that the alleged contract and alleged modified 
contract, and the whole thereof, were oral; that the trial 
court duly entered its order on the 22nd day of January, 
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1909, sustaining said demurrer in all things, and espe- 
cially because it decided that the facts did not constitute 
a cause of action, and gave plaintiff twenty days in 
which to plead over; that the defendant appealed to the 
Supreme Court of Minnesota from that decision and 
failed to prosecute the appeal, after printing the record, 
and upon motion of the defendant, and by agreement of 
counsel of record, that court dismissed said appeal and 
moved the trial court for additional time in which to re- 
plead, which motion was denied; that the time to replead 
in said cause was allowed by plaintiff to go by without 
any additional pleading, and by reason of the premises 
and on the merits, the trial court duly made and entered 
and docketed its judgment of record on the 30th day of 
June, 1909, sustaining the said demurrer as more fully 
appears by an exemplified copy of the judgment roll in 
said action, which is hereto attached and hereby made a 
part hereof; and this defendant is informed and believes, 
and by reason thereof alleges, that the said adjudication 
determined the rights of said parties in said controversy 
on the merits and that this action is an attempt to violate 
the rule of res adjudicata. 

Wherefore, defendant prays that said plaintiff take 
nothing by this action. 

Erskine Wood, 
Wood, Montague & Hunt, 
Solicitors for Defendant, 
Portland, Oregon. 

IT. V. Mercer, 

Counsel for Defendant, 

Minneapolis, Minnesota. 
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State of Minnesota, 
County of Hennepin—-ss. 


Marie Dewey Wallace, being first duly sworn, says 
that she is the defendant in the above entitled action; 
that she has read the foregoing answer and knows the 
contents thereof; that the same is true to her own konw]- 
edge, except as to those matters therein stated on in- 
formation and belief, and as to those matters she believes 


it to be true. 
Marie Dewey Wallace. 


Subscribed and sworn to before me this 26th day of 
September, 1914 


(Notarial Seal) H. V. Mercer, 
Notary Public, Hennepin County, Minnesota. 
My commission expires May 13, 1916. 


In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 
Elizabeth M. Price, 
Plaintiff, 
VS. 
Marie Dewey Smith, 
Defendant, 


SUMMONS. 


The State of Minnesota to the above named defendant: 


You are hereby summoned and required to answer 
the complaint of the plaintiff in the above entitled 
action, which complaint is hereto annexed and is here- 
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with served upon you, and to serve an answer to the said 
complaint on the subscriber at his office, No. 521 Palace 
Building, in the city of Minneapolis, in said county and 
state within twenty days after the service of this sum- 
mons on you, exclusive of the day of such service, and if 
you fail to answer the said complaint within the time 
aforesaid, the said plaintiff will apply to the said Court 
for the relief demanded in said complaint. 
Dated August 14th, 1908. 
J. 'T. Hutchinson, 
Plaintiff's Attorneys, 
521 Palace Building, 
Minneapolis, Minn. 


In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


Klizabeth M. Price, 
Plaintiff, 
VS. 
Marie Dewey Smith, 
Defendant. 


COMPLAITINT. 
Plaintiff alleges: 
ie, 
That she is twenty-nine years of age, and is the only 
child of Lyman Ailes, and Lille D. Ailes, the latter of 
whom became deceased in June, 1900. 


II. 


That a long time prior to the 12th day of July, 
1893, plaintiff’s mother, said Lille D. Ailes was duly 
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and legally divorced from plaintiff’s said father, Lyman 
Ailes, and on said 12th day of July, 18938, plaintiff's 
said mother was duly and legally married to one Peter 
B. Smith, and thereupon, and until the said death of 
plaintiff’s said mother said Peter B. Smith and plain- 
tiff’s said mother were husband and wife. 


IIL. 


That from the time of the marriage of said Peter 
B. Smith and plaintiff’s said mother until plaintiff’s 
marriage to Donald MacLean, as hereinafter alleged, 
said plaintiff lived with her mother and her said step- 
father in their house and home and was a member of 
their family and at the request of her mother, and her 
said step-father said plaintiff abandoned, relinquished 
and gave up the use of the name of Elizabeth M. Ailes 
and adopted, took up and used the name of Elizabeth 
M. Smith, and was known to all her friends and 
aequaintances as Khizabeth M. Smith, and during all the 
time when plaintiff so lived with her said mother and 
said step-father, said plaintiff was loved, cherished, cared 
for, provided for, reared, educated and treated in all 
respects by her mother as a daughter ought to be treated, 
and by her step-father in all respects as if she, said plain- 
tiff, were the natural daughter of said Peter B. Smith, 
and as a daughter should be treated by her father. 


TV. 


That on the 20th day of February, 1899, said plain- 
tiff and said Donald MacLean were duly and legally 
married to each other, and on the 8th day of January, 
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1902, said plaintiff was duly and legally divorced from 
said Donald MacLean, and on the 21st day of August, 
1905, said plaintiff was duly and legally married to 
Edwin J. Price, and said plaintiff and said Edwin J. 
Price, ever since said 21st day of August, 1905, have 
been and they now are husband and wife. 


That the issue of the marriage of said plaintiff and 
said Donald Maclean is two sons, both of whom are 
living, one named Donald, born on the 8th day of 
March, 1900, and who is now eight years old, and one 
named Robert, who was born on the 9th day of July, 
1901, and who is now seven years of age. 


V. 


That in or about the month of October, 1900, the 
plaintiff, who was then living with and in the house of 
said Peter B. Smith, and the said Peter B. Smith con- 
tracted and agreed with each other as follows, to-wit: 


The said plaintiff promised and agreed to remain 
and live with said Peter B. Smith for and during the 
remainder of his life time in his house and home and to 
treat and regard him in all respects for and during the 
remainder of his life time as though he was her own and 
natural father, and to love and care for him for and dur- 
ing the remainder of his life time as a natural daughter 
ought to and should love and eare for her father, and to 
keep and have her said son Donald with her, and with 
said Peter B. Smith in his house and home for and dur- 
ing the remainder of his, said Peter B. Smith’s life time. 
And to take up and assume all the cares, duties and 
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responsibilities of a housekeeper for him, said Peter B. 
Smith, and attend to and perform and discharge all such 
cares, duties and responsibilities as such housekeeper for 
said Peter B. Smith for and during the remainder of 
his, said Peter B. Smith’s life time, and to be mistress of 
the house and home of said Peter B. Smith for and dur- 
ing the remainder of his, said Peter B. Smith’s life time, 
and to do and perform as such housekeeper for said Peter 
B. Smith, and as such mistress of the house and home 
of said Peter B. Smith, ail things which might, should 
or would be required of her, said plaintiff, by him, said 
Peter B. Smith, for and during the remainder of his, 
said Peter 3. Smith’s life time, and to do, perform and 
observe for said Peter B. Smith for and during the 
remainder of the life time of him, said Peter B. Smith, 
all things which he, said Peter B. Smith, might, should 
or would require her, said plaintiff to do, perform or 
observe in the same manner and to the same extent as 
though she, said plaintiff, were the natural daughter of 
the said Peter B. Smith; and the said Peter B. Smith 
promised and agreed to love and cherish the plaintiff as 
though she were his own and natural daughter for and 
during the remainder of his, said Peter B. Smith’s life 
time, and to love and cherish the plaintiff’s said son, 
Donald, as though he, said Donald, was the natural 
grandson of him, said Peter B. Smith, for and during the 
remainder of his, said Peter B. Smith’s life time, and to 
furnish and provide a home for the plaintiff and her said 
son, Donald, with him, said Peter B. Smith, for and dur- 
ing the remainder of his, said Peter B. Smith’s life time, 
and to provide for and satisfy all and every of the wants 
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and necessities of the plaintiff and her said son, Donald, 
during the remainder of the life time of him, said Peter 
B. Smith, and to treat and regard the plaintiff in all 
respects as though she was his own and natural daughter 
for and during the remainder of his, said Peter B. 
Smith’s life time, and to treat and regard the plaintiff's 
said son, Donald, in all respects as though he, said 
Donald, was the natural grandson of him, said Peter B. 
Smith, for and during the remainder of his, said Peter 
LB. Smith’s life time, and to give, devise and bequeath to 
the plaintiff at his death the whole and entire estate of 
which he should die possessed, and in and by his, said 
Peter B. Smith’s, last will and testament to make the 
plaintiff the sole and only heir, devisee and legatee of 
him, said Peter B. Smith. 


VI. 


That under and pursuant to the said contract and 
agreement, the said plaintiff forthwith, upon the making 
thereof, entered upon the full, due and proper doing, 
performing and observation of all things by her to be 
done and performed under said contract and agreement, 
and continued to fully, duly and properly do, perform 
and observe all things by her to be done, performed and 
observed under said contract until a short time after the 
marriage of said Peter B. Smith and the defendant as 
hereinafter alleged, and under and pursuant to said con- 
tract and agreement the said Peter B. Smith forthwith 
upon the making thereof entered upon the fnll, due and 
proper doing, performing and observation of all things 
by him to be done, performed and observed under said 
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contract and agreement and continued to do, perform 
and observe all things by him to be done, performed and 
observed under said contract and agreement until a short 
time after the marriage of said Peter B. Smith and the 
defendant as hereinafter alleged. 


VIL. 


That in or about the month of June, 1902, said Peter 
B. Smith, and defendant were duly married to each 
other, and thereupon and until the death of said Peter B. 
Smith, as hereinafter alleged, he, said Peter B. Smith, 
and the defendant were husband and wife. 


VIII. 


That a short time after the said marriage of said 
Peter B. Smith, and the defendant, the said defendant 
dismissed and discharged said plaintiff from her posi- 
tion as his housekeeper, and dismissed and discharged her 
from her position as mistress of his house and home, and 
placed and installed the defendant in the stead of this 
plaintiff, and thereupon the said contract and agreement 
mentioned and set forth in the fifth paragraph of this 
complaint was by mutual consent of the parties hereto 
changed, altered, modified and abrogated in part, and in 
this, and as follows, to-wit: 


The said plaintiff then promised and agreed to re- 
lease and absolve, and did then release and absolve the 
said Peter B. Smith from his promise and agreement to 
furnish and provide a house and home for her, and her 
son Donald with him, said Peter B. Smith, for and dur- 
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ing the remainder of his, said Peter 3B. Smith’s lifetime, 
and from his promise to keep and maintain the plaintiff 
as his housekeeper and as the mistress of his house and 
home for and during the remainder of his, said Peter B. 
Smith’s hfetime, and from his promise to give and 
bequeath to her, said plaintiff, his whole and entire estate 
at the death of him, said Peter 1B. Smith, and from his 
promise in and by his last wili and testament to make 
her, said plaintiff, his sole and only heir, devisee and 
legatee, and the said Peter B. Smith then promised and 
agreed with plaintiff to allow and permit her, the plain- 
tiff, to go wherever she might wish to go, and to reside 
wherever she might wish to reside, and to do whatever 
she might wish to do, and to take her children with her 
wherever she might go, if she desired to do so, and to 
support and maintain said plaintiff and her sons as long 
as he, Peter B. Smith, should live, and to provide plain- 
tiff with such sums of money from time to time as 
might or should be necessary for the maintenance and 
support of herself and her children and to give, devise 
and bequeath at his death to the plaintiff one-third of 
his whole and entire estate for herself, and an additional 
one-third of his whole and entire estate to her for the 
use and benefit of her said sons, Donald and Robert. 


IX. 


That on the 10th day of January, 1906, the said Peter 
B. Smith made and executed his last will and testament 
wherein and whereby he gave, devised and bequeathed to 
the defendant all property, real, personal and mixed of 
which he might die possessed, and wherein and whereby 
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he named the defendant his sole and only heir, devisee 
and legatee and wherein and whereby he duly made, 
nominated and appointed said defendant sole and only 
executrix of his said last will and testament, and of all 
his said estate, and on the 16th day of August, 1907, the 
said Peter B. Smith died. 


x. 


That on the 27th day of August, 1907, said defend- 
ant duly offered the said last will and testament of said 
Peter B. Smith, deceased, for probate in and by the 
Probate Court of said Hennepin County and duly peti- 
tioned said Probate Court for the admission and allow- 
ance thereof for probate, and on the 23rd day of Septem- 
ber, 1907, said Probate Court duly made and filed its 
order therein admitting and allowing said last will and 
testament for probate and granting letters testamentary 
to said defendant as sole executrix of the said last will 
and testament, and defendant on said last named day 
duly qualified as sole executrix of the said last will and 
testament of said Peter B. Smith, deceased, and entered 
upon the performance of her duties as such sole executrix 
and continued to perform the duties of her said office 
and to act as such sole executrix of said last will and 
testament until said estate of said Peter B. Smith, was 
fully probated, administered and wound up and until 
said defendant was duly discharged as such sole 
executrix of said will by said Probate Court by an order 
of said Court, made and filed therein on the 12th day of 
March, 1908. 
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That the said Peter B. Smith died possessed of the 
personal property hereinafter named, mentioned and 
described, each item of which was inventoried and ap- 
praised, and estimated to be of the value set opposite it 
herein, by appraisers duly appointed, qualified and act- 
ing in said Probate Court: 


Furnishing and household goods of the value 


TPE oe oe a $ 500.00 
40 shares, stock in Royal Milling Co........ 4,000.00 
170 shares, stock in Washburn-Crosby Co... 39,100.00 
54 shares in Imperial Elevator Co.......... 5,400.00 


20 shares, stock in St. Anthony Elevator Co. 1,000.00 
224 shares, stock in St. Anthony & Dakota 


MVE VaALOuee Onaies 2 eli ea se ee es 35,168.00 
24 shares, stock in Kalispell Mining Co..... 2,500.00 
100 shares, stock in Belen Mining Co....... 1,000.00 
1,650 shares, stock in Hubbard-Elhiott Cop- 

per Mining & Development Co........ 16.50 
500 shares, stock in Minneapolis Copper 

WevclopmicaieCo, Wee. .......7e.... 5.00 
1 Membership, Minneapolis Chamber of 

(COMIMEFCE .. boos cc ee eck eee eee eee 3,000.00 
1 Life Insurance Policy in Mutual Life In- 

eumemee Co., Na Ve. .0. 0 sens seea wns 4,690.00 
1 Life Insurance Policy in the Northwestern 

National Life Insurance Co........... 1,649.00 
In all, of the appraised value of........... $98,028.50 


But the said plaintiff avers and alleges upon infor- 
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mation and belief, and charges the fact to be that each 
item of said personal property herembefore described 
was at the time of its appraisement and ever since has 
been, and now is of far greater value than the sum at 
which it was appraised by said appraisers, and plaintiff 
further avers and alleges upon information and belief, 
and charges the fact to be that said personal property 
hereinbefore described, and of which said Peter B. 
Smith died possessed, was not and is not all the property 
and estate of which said Peter B. Smith died possessed, 
and plaintiff further avers and alleges upon informa- 
tion and belief, and charges the fact to be that said 
Pcter B. Smith, deceased, died possessed of a large 
amount of personal property other than, and different 
from the personal property hereinbefore mentioned and 
described, and that the defendant has converted and ap- 
propriated all of said personal property so being other 
than, and different from the personal property herein- 
before mentioned and described, as aforesaid, to her own 
use; and plaintiff further alleges and evers that she does 
not know, and has not means of ascertaining of what 
such personal property so being other than, and dif- 
ferent from the said personal property hereinbefore 
described consisted, and consists, and does not know, and 
has no means of ascertaining the value thereof, but plain- 
tiff alleges upon information and belief, and charges the 
fact to be that the said personal property so being other 
than and different from the personal property herein- 
before mentioned and described, as aforesaid, and which 
was converted by the defendant to her own use, as afore- 
said, was at the time of the death of said Peter RB. 
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Smith, and was at the time it was so converted, and that 
it now is of about the value of One Hundred and Fifty 
Thousand Dollars ($150,009.00) and that the whole and 
entire estate of which said Peter B. Smith died possessed, 
was, and is of the value of about Two Hundred and 
Vifty Thousand Dollars '($250,000.00). 


XII. 


That prior to the death of said Peter B. Smith, he, 
and the said defendant entered into an agreement and 
understanding wherein and whereby it was understood 
and agreed by and between said Peter B. Smith and said 
defendant that said Peter B. Smith should devise and 
bequeath the whole and entire estate of which he should 
die possessed to said defendant, and that after his, said 
Peter B. Smith’s last will and testament had been fully 
probated, and his estate fully administered, wound up 
and distributed to the defendant under the last will and 
testament of him, said Peter B. Smith, she, the said 
defendant should give, assign and convey to the plain- 
tiff for plaintiff’s own use, and benefit one-third of the 
property distributed to her, said defendant, under said 
last will and testament, and received by her, said defend- 
ant, from and out of said estate, and should give and 
assign to the plaintiff for the use and benefit of plain- 
tiff’s said sons, Donald and Robert, an additiona! one- 
third of all the property distributed to her, said defend- 
ant, under the said last will and testament and received 
by her, said defendant, from and out of said estate. 


PBUE 
That long prior to the death of said Peter B. Smith, 
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said defendant well knew each and every one of the 
terms, conditions and provisions of the contract and 
agreement between plaintiff and said Peter B. Smith, 
mentioned, set forth, and alleged in the fifth paragraph 
of this complaint, and likewise well knew each and every 
one of the terms, conditions and provisions of the con- 
tract and agreement between said Peter B. Smith and 
the piaintiff which are mentioned, set forth and alleged 
in paragraph eight of this complaint, and in or about the 
month of September, 1907, and while the said estate of 
said Peter B. Smith, deceased, was being administered 
and before the time defendant had been discharged as 
soie executrix of the last will and testament of said 
Peter B. Smith, deceased, and of the estate of said Peter 
B. Smith, deceased, by the said Probate Court of Henne- 
pin County, the said plaintiff stated to the defendant the 
substance of the contract set forth and alleged in para- 
graph five of this compiaint, and the substance of the 
contract set forth and alleged in paragraph eight of this 
complaint, and that she, the said plaintiff, intended to 
take some action to enforce her claims upon and against 
the said estate of said Peter B. Smith, deceased, and 
thereupon, and in answer to the said statement of plain- 
tiff, the defendant stated to plaintiff that she, said 
defendant, well knew all about the said contract men- 
tioned and set forth in paragraph five of this complaint 
and well knew al! about the said contract mentioned ané 
set forth in paragraph eight of this complaint, and that 
she, said defendant, and said Peter B. Smith, during the 
life of said Peter B. Smith had frequently talked about 
said contracts so mentioned and set forth in the fifth and 
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eighth paragraphs of this complaint, respectively, and 
that it had been agreed and understood between said 
defendant and said Peter B. Smith during the lifetime 
of him, said Peter B. Smith, that she, said defendant, 
should take the said estate of Peter B. Smith in trust 
under the said last will and testament of said Peter B. 
Smith, and under an agreement with said Peter B. Smith 
that after his death, and after his said last will and testa- 
ment should be fully probated, and after his estate 
should be fully administered, wound up and distributed 
to her, said defendant, she, said defendant, should give 
to the plaintiff for plaintiff’s own use and benefit one- 
third of the whole and entire estate of said Peter B. 
Smith, which should be distributed to her, said defend- 
ant, and an additional one-third of the whole and entire 
estate of said Peter B. Smith whieh should be distributed 
to her, said defendant, for the use and benefit of plain- 
tiff’s sons, Donald and Robert, and that plaintiff need do 
nothing to enforee any claims which she, said plaintiff 
had against said estate, and that she, said defendant, 
would carry out and fulfil the agreement and under- 
standing made and entered into between defendant and 
said Peter B. Smith, as hereinbefore in this paragraph of 
this complaint fully alleged and set forth, and the said 
plaintiff relying upon the said statement of the defend- 
ant refrained, and has ever since hitherto refrained from 
taking any steps or instituting any proceedings what- 
ever, in any court whatever, or otherwise to enforce and 
establish her said claims against said estate of said Peter 
B. Smith, deceased, while said estate was being 
administered and prior to the discharge of the defend- 


62 Elizabeth M. Price, 


ant as sole executrix of the said last will and testament of 
said Peter B. Smith, deceased. 


NIV. 


That on the 12th day of March, 1908, after all of the 
charges, costs, fees and expenses in and for and about 
the administration of said estate had been fully paid and 
satisfied, and the state inheritance tax on said estate had 
been hkewise paid and satisfied, there was left and re- 
mained in the hands of said defendant, as sole executrix 
of the said estate, of Peter B. Smith, deceased, prop- 
erty and effects of said estate which had been accounted 
for by said defendant as such sole executrix, as afore- 
said, to the said Probate Court of the appraised value of 
$94,876.76, and on said 12th day of March, 1908, said 
Probate Court duly made and filed its final order of dis- 
tribution in the matter ofsaid estate wherein and where- 
by said Probate Court duly distributed to defendant, as 
sole heir, legatee and devisee, under said last will and 
testament, all and the whole of said property so ac- 
counted for by said defendant as such sole executrix of 
said will, and which was of the appraised value of $94,- 
876.76, as aforesaid, but defendant has refused, and still 
refuses to execute the said trust so created by said Peter 
B. Smith, as aforesaid, and has refused and still refuses 
to give, assign and convey to the plaintiff for her own 
use and benefit one-third of all of the property dis- 
tributed to her, said defendant, as sole heir, legatee and 
devisee under said last will and testament of said Peter 
B. Smith, by said Probate Court as aforesaid, or any 
part or portion thereof, although plaintiff has duly de- 
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manded same, and defendant has likewise refused, and 
still refuses to give, assign and convey to plaintiff for 
the use and benefit of plaintiff’s said sons, Donald and 
Robert, an additional one-third of all the property 
distributed to her, said defendant, as sole legatee and 
devisee under said last will and testament of Peter B. 
Smith by said Probate Court, as aforesaid, or any part 
or portion thereof, although plaintiff has duly demanded 
same. 


XV. 


Wherefore, plaintiff prays that defendant be re- 
quired to render to the said District Court a full, com- 
plete, true and correct account of each item of property 
and of all of the property of which said Peter B. Smith, 
deceased, died possessed, and of the profits and increase 
thereof, and for a judgment and decree of said District 
Court. 


Ist. Adjusting, decreeing and declaring that 
defendant was a trustee, and as such received all the 
property of which said Peter B. Smith, deceased, died 
possessed. 

2nd. Adjudging, decreeing and declaring that as 
such trustee defendant took and now holds one-third of 
all the property of which said Peter B. Smith died 
possessed, together with the profits and increase thereof, 
less the costs, charges, fees and expenses of administering 
so much thereof as was administered, and the state 
inheritance tax thereon for the plaintiff. 


3rd. Adjudging, decreeing and declaring that as 
such trustee, defendant took and now holds an additional 
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one-third of all the property of which said Peter B. 
Smith died possessed, together with the profits and in- 
crease thereof, less the costs, charges, fees and expenses 
of administering so much thereof as was administered, 
and the said inheritance tax thereon for the plaintiff 
for the use and benefit of her said sons, Donald and 


Robert. 


4th: Adjudging and decreeing, and declaring the 
value of all the property of which said Peter B. Smith 
died possessed. 


5th. Adjudging, decreeing and declaring that the 
one-third interest of the plaintiff and the additional one- 
third interest of her said sons, Donald and Robert, be a 
specific hen upon all the property of which said Peter 
B. Smith, deceased, died possessed, and upon all the 
profits and increase thereof now remaining and being 
in the hands of said defendant. 


6th. Adjudging, decreeing and declaring an op- 
portionment of all the property of which said Peter B. 
Smith died possessed, and of all the accrued profits and 
increases thereof, according to the value of said property 
and according to the value of said increases and profits. 


7th. That defendant give and convey to plaintiff 
one-third of all the property of which said Peter B. 
Smith died possessed, together with the profits and in- 
crease of such one-third for her own use and benefit. 


8th. That defendant give and convey to the plain- 
tiff for the use and benefit of her said sons, Donald and 
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Robert, an additional one-third of all the property of 
which said Peter B. Smith died possessed, together with 
the profits and increases of such additional one-third. 


9th. For such other and-further relief as the Court 
may seem proper. 


10th. For plaintiff’s costs and disbursements here- 
in. 
J.T. Hutchinson, 
Plaintiff's Attorney, 
521 Palace Building, 


Minneapolis, Minn. 


State of Minnesota, 
County of Hennepin—ss. 


Elizabeth M. Price, being first duly sworn deposes 
and says that she is the plaintiff in the foregoing within 
entitled action; that she has heard read the foregoing 
complaint and knows the contents thereof, that the same 
is true to her own knowledge except as to such matters 
as are therein stated on information and belief, and as 
to such matters she believes it to be true. 


Elizabeth M. Price. 


Subscribed and sworn to before me, a Notary Public, 
this 14th day of August, 1908. 


(Seal) J.T. Hutchinson, 


Notary Public, Hennepin County, Minnesota, 


My commission expires May 12th, 1909. 
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In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


Elizabeth M. Price, 
Plaintiff, 
VS. 
Marie Dewey Smith, 
Defendant. 


NOTICE OF MOTION. 


To Messrs. Wilson and Mercer, Attorneys for above 
named Defendant: 


You will please take notice that at a special term of 
the above named Court to be held at the Court House in 
the City of Minneapolis in said County of Hennepin and 
State of Minnesota, on Saturday, the 19th day of Sep- 
tember, 1908, at ten o’clock in the forenoon or as soon 
thereafter as counsel can be heard, application will be 
made to said Court for an order thereof striking out the 
defendant’s demurrer to the plaintiff’s complaint herein. 


Said motion will be made upon the ground that said 
demurre is sham and frivolous, and that it was not inter- 
posed in good faith, but merely for purposes of delay and 
other improper purposes. 


Said motion will be based upon the complaint herein 
and upon the demurrer thereto heretofore served. 


You will further please take notice that if the said 
Court shall grant the above motion, application will 
thereupon be made to said Court for an order thereof, 
directing the clerk to place the said action upon the 
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general September, 1908 caiendar of the above named 
Court for trial for such day as the same would have been 
placed on said calendar for triai by said clerk if issue 
had been joined in said action on the fourth day of 
September, 1908. 


Said last above mentioned motion will be made on 
the ground that the demurrer to plaintiff's complaint 
heretofore interposed by said defendant in said action 
is sham and frivilous, and that the same was not inter- 
posed in good faith, but merely for purposes of delay 
and other improper purposes. 


Said last above mentioned motion will be based upon 
the complaint herein and the demurrer to said complaint 
heretofore served, and upon the order of the Court strik- 
ing out said demeurrer if the Court shall make such last 
mentioned order. 


Dated September 11th, 1908. 


J. ‘I’. Hutchinson, 
Plaintiff’s Attorney, 
521 Palace Building. 


Endorsed on Back: 105845. State of Minnesota, 
County of Hennepin, District Court. Elizabeth M. 
Price, Plaintiff, vs. Marie Dewey Smith, Defendant. 
Notices of Motion. Due and personal service of the 
within notices is hereby admitted this 11th day of Sep- 
temper, AX. 1908.........-. , Attorneys for Defend- 
ant. Filed September 17th, 1908, A. EK. Allen, Clerk, 
by T. S. Cady, Deputy. J. T. Hutchinson, Attorney 
for Plaintiff. 
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In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


Elizabeth M. Price, 
Plaintiff, 
vs. 
Marie Dewey Smith, 
Defendant. 


Sirs: You will please to take notice, that the issue of 
law in the above entitled action will be brought on for 
hearing at the specia! term of the District Court to be 
held in and for the County of Hennepin, at the Court 
House, in the City of Minneapolis in said County, on 
the 19th day of September, A.D. 1908, at the opening 
of said Court on that day, or as soon thereafter as counsel 
can be heard. 

Dated September 11th, 1908. 

Yours respectfully, 
J. T. Hutchinson, 
Attorney for Plaintiff. 


To Messrs. Wilson & Mercer, 
Attorneys for Defendant. 


Endorsed on Baek: 105845—Dijistrict Court, 
Fourth Judicial District, County of Hennepin. Eliza- 
beth M. Price vs. Marie Dewey Smith. Notice of trial. 
Due service of the within notice is hereby admitted this 
ith day of September, 30eee ee , Attorneys 
for Defendant. T. Hutchinson, Attorney for Plaintiff. 
Filed September 17th, 1908. A. E. Allen, Clerk, by T. 
S. Cady, Deputy. 
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In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


Khzabeth M. Price, 
Plaintiff, 


VS. 


Marie Dewey Smith, 
Defendant. 


DEMURRER. 


Comes now the defendant in the above entitled action 
and demurs to the complaint of the plaintiff herein upon 
the grounds that it appears therefrom: 


1. That this Court has no jurisdiction of the sub- 


ject of the action. 


2. That the plaintiff has not legal capacity to sue. 


3. That there is a defect of parties plaintiff in that 
Donald MacLean should be made a party plaintiff 


therein. 


4. That the facts stated in said complaint do not 
constitute a cause of action. 
Wilson & Mercer, 
Attorneys for Defendant. 


Lancaster & McGee, 
Of Counsel. 


Endorsed on Back: 105845—State of Minnesota, 
County of Hennepin, District Court. Elizabeth M. 
Price, Plaintiff, vs. Marie Dewey Smith, Defendant. 
Demurrer. Due and personal service of the within , 
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demurrer admitted this 4th day of September, 1908. J. 
T. Hutchinson, Attorney. Wilson & Mercer, At- 
torneys for Defendant, Minneapolis. Filed: January 
22nd, 1909. A. EK. Allen, Clerk, by T. S. Cady, Deputy. 


In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of ILennepin. 


Elizabeth M. Price, 
Plantiff, 
vs. 
Marie Dewey Smith, 
Defendant. 
ORDER. 


The above entitled action came on for argument upon 
the demurrer to the complaint filed herein before the 
undersigned, as a judge of the above named Court, on 
the 21st day of January, 1909, A. M. Higgins, Esq., 
and H. G. Spalding, Eisq., appeared as counsel for the 
plaintiff, and Messrs. Lancaster & McGee, and Messrs. 
Wilson & Mercer as attorneys for the defendant; at the 
beginning of the argument it was admitted in open 
court by counsel for the plaintiff for the purpose of this 
demurrer only that the contract alleged in paragraph 
5, and the modification thereof alleged in paragraph 8, 
and the agreement alleged in paragraph 12 and the 
agreement alleged in paragraph 13, were each and all 
oral and should be so treated, in disposing of the 
demurrer; upon hearing and considering the argument 
of counsel and being fully advised in the premises, 

It Is Therefore Ordered, That the said demurrer be, 
.and the same is hereby in all things sustained, and that 
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the plaintiff, if so advised, may within twenty days from 
this date file an amended complaint. 
Fredk. V. Brown, 
Judge. 
Dated Jan. 22nd, 1909. 


indorsed on Back: 108845—State of Minnesota, 
County of Hennepin, District Court. Elizabeth M. 
Price, Plaintiff, vs. Marie Dewey Smith, Defendant, 
Order. Due and personal service of the within ...... 
pommuredthis.... dayiof ........ MOOR... cue ee 
Attorney... Wilson & Mercer, Attorneys for Defendant. 
Minneapolis. Filed: January 22nd, 1909. A. EK. Allen, 
Clerk, by T. S. Cady, Deputy. 


State of Minnesota, 
County of Mennepin—ss. 


J. KX. Simer being first duly sworn, upon oath 
deposes and says, that at the City of Minneapolis, in said 
County and State, 1909, he served the within notice of 
order and order upon H. G. Spaulding, one of the at- 
torneys for plamtiff therein named, personally, by leav- 
ing a true and correct copy of the same in the office 
and upon the desk of the said H. G, Spaulding in the 
New York Life Building, during business hours on 
January 18th, 1909. 

Jerome K. Simers. 

Subscribed and sworn to before me this 18th day of 
June, 1909. 

( Notarial Seal.) H. V. Mercer, 
Notary Public Hennepin County, Minnesota. 
My commission expires May 3rd, 1916. 
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In the District Court, Fourth Judicial District, for the’ 
State of Minnesota, County of Hennepin. 


HKlizabeth M. Price, 
Plaintiff, 


vs. 
Marie Dewey Smith, 
Defendant. 


NOTICE OF ORDER. 


To Elizabeth M. Price, and H. G. Spaulding, T. J. 
Hutchinson, and A. M. Higgins, her Attorneys: 
Please take notice that the above named Court made 


and filed its order herein, at 12 o’clock, noon, this date, 
a copy of which order is hereto attached. 


Lancaster, McGee and Wilson & Mercer, 
Attorneys for Defendant. 


In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


Elizabeth M. Price, 
Plaintiff, 
VS. 


Marie Dewey Smith, 
Defendant. 


ORDER. 


The above entitled matter came on to be heard on an 
order dated the 17th day of June, 1909, requiring the 
defendant to show cause on the 18th day of June, 1909, 
why an extension of time should not be granted to the 
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plaintiff within which she might amend her complaint. 
H. G. Spalding, Esq., appeared as attorney for the 
plaintiff in support of said motion, and Messrs. Lan- 
caster & McGee and Messrs. Wilson & Mercer as at- 
torneys for the defendant in opposition thereto, and up- 
on hearing the arguments of counsel, and upon all the 
files and records herein it appearing to the satisfaction 
of the Court that the interests of justice do not require 
the granting of such time, therefore, it is ordered: 


That the said application be, and the same hereby 
is, in all things denied, and the order to show cause with 
the stay therein granted in all things discharged by the 
Court. 

H. D. Dickinson, 


Judge. 
Dated June 18th, 1909. 


indorsed on Back: State of Minnesota, County of 
Hennepin, District Court. Elizabeth M. Price, Plain- 
tiff, vs. Marie Dewey Smith, Defendant. Notice of 
Order. Filed: June 18th, 1909. A. E. Allen, Clerk, 
by Geo. H. Hemperley, Deputy. Lancaster & McGee 
and Wilson & Mercer, Attorneys for Defendant. 


In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


Elizabeth M. Price, 
Plaintiff, 
vs. 
Marie Dewey Smith, 
Defendant. 
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ORDER TO SHOW CAUSE. 


Upon reading and filing the hereto annexed affi- 
davits of Arthur M. Hhigems and)... , verified 
the 17th day of June, 1909, it is hereby 


Ordered, That the defendant herein show cause be- 
fore this Court at its chambers in the Court House in 
the City of Minneapolis, State of Minnesota, on the 18th 
day of June, 1909, 10 o’clock A. M., of said day, or as 
soon thereafter as counsel can be heard, why an order 
should not be made giving the plaintiff herein twenty 
days from and after said day within which to prepare and 
serve upon the attorneys for the said defendant her 
amended complaint herein. And it is further 


Ordered, that service of this order upon the attorneys 
for the said defendant shall be deemed sufficient if made 
on or before 5 o’clock, P. M., of the day of the date 
hereof; and that all proceedings upon the part of the 
said defendant be, and the same hereby are, stayed until 
the hearing and determination hereon. 

Dated, Minneapolis, June 17th, 1909. 

By The Court, 


Horace D. Dickinson, Judge. 


In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


Elizabeth M. Price, 
Plaintiff, 
Vs. 


Marie Dewey Smith, 
Defendant. 
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State of Munnesota, 


County of Hennepin—ss. 


Arthur M. Higgins, being duly sworn, deposes and 
says that he is one of the attorneys for the plaintiff in 
the above entitled cause; that a demurrer to the com- 
plaint was interposed by the defendant, and a hearing 
had thereon, and said demurrer was sustained, with 
leave to the plaintiff to file an amended complaint; 
that before the time for serving said amended complaint 
had expired, affiant caused an appeal to the Supreme 
Court to be perfected, and an appeal was so perfected 
from the order sustaining said demurrer, before the ex- 
piration of the time within which plaintiff was allowed 
by the order of court to serve her amended complaint; 
that after said appeal was so perfected affiant concluded 
that the said complaint should be amended whether the 
Supreme Court should hold that the said complaint was 
demurrable or otherwise, and that a hearing on said 
appeal would serve no good purpose, and for said reason 
affiant caused the said appeal to be dismissed. That 
application was made to the Supreme Court, at the 
hearing on application for dismissal, for additional time 
within which to prepare and serve an amended com- 
plaint, and said court held that such application should 
be made to the trial court. 


Affiant further says that a remittitur was in said 
cause returned by the Supreme Court and filed in the 
office of the clerk of this court, on the 17th day of 
June, 1909. 


76 Elizabeth M. Price, 


This affidavit is made as the basis of an application 
to this court for an extension of time within which plain- 
tiff shal] make and serve her amended complaint herein. 
The time remaining is one day from and after the filing 
of the remittitur herein, and affiant is now and will be 
for some days to come actually engaged in the trial of a 
case in the United States Circuit Court in Saint Paul, 
before Judge Morris. 


Affiant states further that the reason why the 
amended complaint is not already prepared is that for the 
last four weeks affiant has been engaged constantly in 
the actual trial of cases in this Court, that the facts in 
this case are of peculiar difficulty and require careful 
thought and study of the authorities in determining the 
exact theory upon which the complaint should be 
framed, and that affiant wishes to determine this matter 
personally in order to draw a proper complaint. 


Affiant further states that an extension of the time 
for amending the complaint herein will not delay the 
trial of this action, for the reason that under no circum- 
stances could the trial possibly come off until more than 
three months from this date. 


Finally, affiant states that there are cases pending 
in this court which affiant expects to try during the 


next two weeks, the preparation and trial of which will 
take up almost all of his time during that period; and 
therefore asks for an extension of twenty days from 
and after the return day of this order to show cause 
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herein, during which to prepare and serve the plaintiff’s 
amended complaint. 
Arthur M. Higgins. 
Subscribed and sworn to before me on this 17th day 
of June, 1909. 


(Notarial Seal.) Maud Goldsbury, 
Notary Public, Hennepin County, Minnesota, 
My commission expires April 27th, 1915. 


Endorsed on Back: State of Minnesota, County of 
Hennepin, District Court, Fourth Judicial District. 
Elizabeth M. Price, Plaintiff, against Marie Dewey 
Smith, Defendant. Affidavits and Order to Show 
Cause. Original. J. T. Hutchinson, A. M. Higgins, 
Plaintiff’s Attorneys, 701 New York Life Bldg., Min- 
neapolis, Minn. 


In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 
Elizabeth M. Price, 
Plaintiff and Appellant, 


VS. 
Marie Dewey Smith, 
Defendant and Respondent. 


AFFIDAVIT. 


State of Minnesota, 
County of Hennepin—ss. 


H. V. Mercer, being first duly sworn, deposes and 
says: 


1. That the counsel for respondent herein granted 
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to counsel for appellant until and including the 8rd day 
of June, 1909, to file their brief in the Supreme Court; 
that the reason defendant did not move the dismissal of 
the appeal sooner was that said Higgins promised af- 
fiant on two occasions that if the case could stand they 
would know before the day of argument what amend- 
ments, if any, they wished to make and have them ready 
for service without asking time; that affiant repeatedly 
told said Higgins to do so if he wished to amend, as 
counsel for defendant had been instructed not to grant 
more time; that he is informed and believes, and upon 
that information and belief states, that the plaintiff has 
a father and one husband, and one ex-husband, all living. 


2) That no brief was filed herein by counsel for ap- 
pellant and that he has repeatedly called the attention of 
A. M. Higgins to the matter and requested that they 
cispose of the case, and not have it indefinitely hanging. 


3. That at one time said Higgins sent to counsel 
for respondent a stipulation in effect asking them to 
dismiss the appeal and grant them time in which to 
amend their complaint, but said Higgins had previously 
told affiant that he did not think they could make the 
complaint any stronger than they had it, and if they 
could not win on this complaint they could not win at 


all. 


4. That affiant returned said stipulation to said 
Higgins and asked him to take whatever proceedings he 
thought were necessary, as the case was one which ought 
to be pushed, and counsel for respondent did not feel 
that it ought to be left standing, or that they should at 
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such late date do anything that would prejudice re- 
spondent’s rights. 


5. That on May 6th, 1909, counsel for respondent, 
through affiant, wrote the followmg letter to said Hig- 
gins: 

“Dear Sir: 


“We do not find that you have dismissed the 
case of Price vs. Smith on appeal, and we suppose 
that you intend to do so as we have received no brief 
within the time specified and have not received any 
yet. 


“Tt is, of course, too late for you to expect us to 
accept a brief now for this appeal. Unless we hear 
from you by return mail we shall have to take pro- 
ceedings to dismiss the appeal.” 


6. That a day or two after that affiant met said 
Higgins and he said that they would dismiss the appeal 
and amend over as they had a day or so in which to 
amend, and promised to get the matter out of the way 
before the case was called for June 2nd. 


7. That on May 31st affiant saw said Higgins and 
asked him to dispose of the matter, and he finally prom- 
ised that he would do so before the case was called by 
service of a dismissal of the appeal; that on June Ist the 
office of the Clerk of the Supreme Court called the of- 
fice of Wilson & Mercer and notified them that the said 
cause stood as for argument and that no briefs were 
filed; that affiant immediately sent a messenger to hunt 
up said Higgins and was notified by telephone by said 
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messenger that said Higgins said he would not dismiss 
the case, but would ask the court to have it continued 
over the term. 


8. That on the 31st day of May, 1909, when affiant 
spoke to said Higgins about said matter, said Higgins 
asked to have that done, instead of dismissing the ap- 
peal, and affiant told him he could not consent to it. 


9. That respondent was compelled to and did move 
the dismissal of said cause, because she could not get the 
same prosecuted by appellant; that the defendant wants 
to close up all her affairs here and depart from this state 
and not be annoyed by this sort of litigation; that the 
firm of Wilson & Mercer probated the estate of said P. 
B. Smith and never heard of any such claim as is here 
advanced during that probation, and have never been 
able to find any evidence of any such claim as is set forth 
in said complaint. 

H. V. Mercer. 

Subscribed and sworn to before me this 18th day of 
June, 1909. 


Notary Public, Hennepin County, Minnesota, 


(Notarial Seal) Jerome K. Simers, 
My commission expires May 17th, 1916. 


Endorsements on Back: 105845—State of Minne- 
sota, County of Hennepin, District Court. Elizabeth 
M. Price, Plaintiff, vs. Marie Dewey Smith, Defend- 
ant. Affidavit. Wilson & Mercer, Attorneys for De- 
fendant, Minneapolis. Filed, June 18, 1909, A. E. 
Allen, Clerk, by T. S. Cady, Deputy. 
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In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


Klizabeth M. Price, 
Plaintiff, 
VS. 
Marie Dewey Smith, 
Defendant. 


ORDER. 


The above entitled matter came on to be heard on 
an order dated the 17th day of June, 1909, requiring the 
defendant to show cause on the 18th day of June, 1909, 
why an extension of time should not be granted to the 
plaintiff within which she might amend her complaint; 
H. G. Spalding, Esq., appeared as attorney for the 
plaintiff in support of said motion, and Messrs. Lan- 
easter & McGee and Messrs. Wilson & Mercer, as at- 
torneys for the defendant in opposition thereto, and 
upon hearing the arguments of counsel, and upon all the 
files and records herein it appearing to the satisfaction 
of the court that the interests of justice do not require 
the granting of such time, therefore, 


It is Hereby Ordered, that the said application be, 
and the same hereby is, in all things denied, and the 
order to show cause with the stay therein granted in all 
thing's discharged by the court. 

Horace D. Dickinson, 


Judge. 
Dated June 18, 1909. 


Endorsements on Back: State of Minnesota, 
County of Hennepin, District Court. Elizabeth M. 
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Price, Plaintiff, vs. Marie Dewey Smith, Defendant. 
Order. Filed, June 18, 1909, A. E. Allen, Clerk, by 
Geo. H. Hemperley, Deputy. Lancaster & McGee 
and Wilson & Mercer, Attorneys for Defendant, Min- 
neapolis: 


In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


Elizabeth M. Price, 
Plaintiff, 
vs. 


Marie Dewey Smith, 
Defendant. 


NOTICE OF TAXATION OF COSTS. 


To Elizabeth M. Price and H. G. Spalding, J. T. 
Hutchinson and A. M. Higgins, her attorneys: 


Please take Notice, that on the 26th day of June, 
1909, at ten o’clock A. M., application will be made to 
A. KE. Allen, Esq., Clerk of said Court, at his office in 
the Court House in the City of Minneapolis in the 
County of Hennepin and State of Minnesota, to have 
the bill of costs and disbursements heretofore served and 
filed herein, a copy of which is hereto attached and 
hereby made a part hereof, taxed and inserted in the 
judgment then and there to be entered therein. 

Dated June 23, 1909. 

Yours respectfully, 


Wilson & Mercer, 
Attorneys for Defendant. 
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In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


Elizabeth M. Price, 
Plaintiff, 
vs. 


Marie Dewey Smith, 
Defendant. 


AMOUNT CLAIMED IN SUMMONS. 


UMC CMM ede ts Saeed vel oe oda $ 
LONG Cn OOS ee ae ee 


DEFENDANT'S COSTS AND DIS- 


BURSEMENTS. 
Pi MULOleCOChStec cc. cua ss. kenretela ica eqe ese $5.00 
ROMA TMIUANALS «550 5 oe co 6 os 0 oS eo eyere owe eens 50 
PMT ICGEIICES a5 be ce ee ee ee ce eee ee bebe 
Clerk’s Fees, to be added..................06. 2.00 


The above Bill of Costs and Disbursements taxed 
and allowed at $7.50. 
Dated June 30th, 1909. 
A. E. Allen, Clerk 
By Fred S. Cady, Deputy. 


State of Minnesota, 
County of Hennepin—ss. 


H. V. Mercer, being first duly sworn, deposes and 
says that he is one of the attorneys of the defendant in 
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the above entitled cause; that the foregoing is a true 
and correct statement of the costs and disbursements of 
said defendant; in the above entitled proceeding, and 
that all of the items thereof have been actually and neces- 
sarily paid or incurred therein by and on behalf of said 
defendant. 
Hi. V. Mercer 

Subscribed and sworn to before me, this 18th day 

of June, 1909. 


(Notarial Seal) J. K. Simei 


Notary Public, Hennepin County, Minnesota. 
My commission expires May 17th, 1916. 


In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


Elizabeth M. Price, 
Plaintiff. 


VS. 


Marie Dewey Smith, 
Defendant. 


State of Minnesota, 
County of Hennepm—ss: 


H. V. Mercer, being first duly sworn, deposes and 
says that he is one of the attorneys for the defendant in 
the above entitled action; that the Notice of Order sus- 
taining defendant’s Demurrer in said action was duly 
served upon plaintiff therein, on the 22d day of January, 
1909, as appears by the return thereon; that more than 
twenty days have elapsed since the service of said order 
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sustaining the defendant’s Demurrer, and that no 
amended complaint had been received by the defend- 
ant’s attorneys in this case, nor has said plaintiff ap- 
peared therein, by attorney or otherwise, and defendant 
prays Judgment according to law. 
TL V .aiilencer: 

Subscribed and sworn to before me this 18th day of 
June, 1909. 
(Seal) J. K. Simer, 


Notary Public in and for Hennepin County, Minn. 


My commissio nexpires May 17th, 1916. 


Endorsements on Back: 105845—State of Minne- 
sota, County of Hennepin, District Court. Elizabeth 
M. Price, Plaintiff, vs. Marie Dewey Smith, Defend- 
ant. Filed June 23, 1909, A. EK. Allen, Clerk, by F. S. 
Cady, Deputy. 

Due and personal service of the within Notice ad- 
mitted this 23d day of June, 1909: 

A. M. Higgins, 
Attorney for Plaintiff, 


State of Minnesota, 
County of Hennepin—ss. 


J. i. Simer, being first duly sworn, upon oath de- 
poses and says, that at the City of Minneapolis in said 
County and State, on the 18th day of June, 1909, he 
served the within Affidavit of Disbursements and No 
Answer upon H. G. Spaulding, one of the attorneys 
for plaintiff therem named, personally, by leaving a 
true and correct copy of the same in the office and 
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upon the desk of the said H. G. Spaulding in the New 
York Life Building during business hours on January 
18, 1909. 
Jerome K. Simer. 
Subscribed and sworn to before me this 18th day of 
June, 1909. 
(Seal) H. V. Mercer, 
Notary Public, Hennepin County, Minnesota, 


My commission expires May 3, 1916. 


In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


Klizabeth M. Price, 
Plaintiff, 
vs. 
Marie Dewey Smith, 
Defendant. 
AMOUNT CLAIMED IN SUMMONS. 
Principal .2.2.! ag $ 
Interest 2.30.05 22 eee oe eee 
DEFENDANT'S COSTS AND DIS- 
BURSEMENTS. 
Statutory Costs ......) . rn $5.00 
‘Tewo Affidawits 2 .:2.... eee ee .50 


Sheriff's Fees ... 15... 30) oe 
Clerk’s Fees, to be added@=.. 7 eae ee 


The above Bill of Costs and Disbursements taxed 
and allowed at $.......... 


Dated June 18, 1909. 
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State of Minnesota, 
County of Hennepin—ss. 


H. V. Mercer, being first duly sworn, deposes and 
says, that he is one of the attorneys of the defendant in 
the above entitled cause; that the foregoing is a true and 
correct statement of the costs and disbursements of said 
defendant in the above entitled proceeding, and that all 
of the items thereof have been actually and necessarily 
paid or incurred there by and on behalf of said de- 


fendant. 
H. V. Mercer. 


Subscribed and sworn to before me, this 18th day 
of June, 1909. 


(Seal) J. K. Simer, 


Notary Public in and for Hennepin County, Minn. 


(My commission expires May 17th, 1916.) 


In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


Elizabeth M. Price, 
Plaintiff, 
vs. 
Marie Dewey Smith, 
Defendant. 
State of Minnesota, 
County of Hennepin—ss. 

HV. Mercer being first duly sworn, deposes and 
says that he is one of the attorneys for the defendant 
in the above entitled action; that the Notice of Order 
sustaining defendant’s demurrer in said action was duly 
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served upon the plaintiff therem, on the 22d day of 
January, 1909, as appears by the return thereon; that 
more than twenty days have elapsed since the service of 
said order sustaining the defendant’s demurrer, and that 
no amended complaint has been received by the defend- 
ant’s attorney in this cause, nor has said plaintiff ap- 
peared therein, by attorney or otherwise, and defend- 
ant prays judgment according to law. 


H. V. Mercer. 


Subscribed and sworn to before me, this 18th day of 
June, 1909. 


(Seal) J. KK. Simer, 


Notary Public, in and for Hennepm County, Minn. 


My commission expires May 17th, 1916. 


Endorsements on Back: 105845—District Court, 
Fourth Judicia] District, County of Hennepin. Eliza- 


beth M. Price vs. Marie Dewey Smith. Affidavit of 
Disbursements and No Answer. Office of Clerk of 


District Court. Filed June 18, 1909, A. E. Allen, 
Clerk, by Geo. H. Hemperley, Deputy: 


In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 
Elizabeth M. Price, 
Plaintiff. 
VS. 
Marie Dewey Smith, 
Defendant. 
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AFFIDAVIT OF IDENTIFICATION. 


State of Minnesota, 
County of Hennepin—ss. 


Hi. V. Mercer, being duly sworn, deposes and says 
that he is one of the attorneys for the defendant in the 
above entitled action; that to the best of his knowledge, 
information and belief, the full name of the judgment 
debtor herein is Elizabeth M. Price, that she has no 
business so far as this affiant can learn, that her present 


place of business is at No..... Street Avenue........ . 
mathe Gy, Town om........; pCountyaof ....ccwaew. a , 
bite Of........+. , and that she resides at 129 Twelfth 


Street S., in the City Town of Minneapolis, County of 
Hennepin, State of Minnesota, further deponent saith 
not. 

FIO. Mercer 


Subscribed and sworn to before me this 30th day of 
June A. D., 1909. 


(Seal) Jerome K. Simer, 


Notary Public, Hennepin County, Minnesota. 


My commission expires May 17, 1916. 


Endorsements on Back: 105485—State of Minne- 
sota, County of Hennepin, District Court, Fourth Ju- 
dicial District. Elizabeth M. Price, Plaintiff, against 
Marie Dewey Smith, Defendant. Affidavit of Identi- 
fication of Judgment Debtor. Filed June 30, 1909. 
A. E. Allen, Clerk, by F. S. Cady, Deputy. 
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In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


Elizabeth M. Price, 
Plaintiff, 
VS. 
Marie Dewey Smith, 
Defendant. 


JUDGMENT. 


June 80th, 1909. 


This cause came on for hearing before the Court on 
the 21st day of January, A.D. 1909, upon a demurrer 
to the complaint herein; and the Court, after hearing 
the arguments of counsel, and being fully advised in the 
premises, did on the 22nd day of January, A.D. 1909, 
duly make and file its order, sustaining said demurrer. 


Now, pursuant to said order and on motion of 
Messrs. Wilson & Mercer, and Messrs. Lancaster & Mc- 
Gee, attorneys for defendant, it is hereby adjudged that 
said demurrer be and the same is hereby in all things sus- 
tained, and that the defendant recover of the plaintiff 
the sum of Seven and 50/100 Dollars, costs and disburse- 
ments as taxed and allowed herein. 


By The Court. 


A. E. Allan, 
Clerk of the District Court. 
$7.50 vs. Plaintiff. 
By Geo. H. Hemperley, 
Deputy. 
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Endorsed on Back: 105845—State of Minnesota, 
County of Hennepin, District Court, Fourth Judicial 
District. Elizabeth M. Price, Plaintiff, vs. Marie D. 
Smith, Defendant. 


0 SG $ 
OSS 6) JET re 7.50 
ONS oat ie a re $7.50 


Judgment Rol!—Filed and judgment docketed June 
80th, A.D. 1909, at 5 o’clock, P.M. A. FE. Allen, Clerk. 
By Geo. H. Hemperley, Deputy. 


In the District Court, Fourth Judicial District, for the 
State of Minnesota, County of Hennepin. 


I, P. S. Neilson, clerk of the above named Court, do 
hereby certify that I have compared the papers, writing 
to which this certificate is attached with the original sum- 
mons and complaint, notice of motion, notice of trial, 
demurrer, order sustaining demurrer, notice of order, 
order, dated June 18th, 1909, order to show cause, dated 
June 17th, 1909, affidavit of Arthur M. Higgins, affi- 
davit of H. V. Mercer, order, dated June 18th, 1909, 
notice of taxation of costs, affidavit of disbursements 
and no answer, affidavit of disbursements and no answer, 
affidavit of identification, and judgment, comprising the 
judgment roll and the whole thereof, in the action there- 
in entitled, as the same appear of record and on file in 
the said Clerk’s office, at the Court House in said 
Hennepin County, Minnesota, and find the same to be 
true and correct copies thereof, and of the whole thereof. 
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In testimony whereof, I have hereunto set my hand 
and affixed the seal of said District Court at the City 
of Minneapolis, in said County, this 1st day of October, 
A.D. 1914. 

Neal) P. S. Neilson, 
Clerk of District Court. 


State of Minnesota, 


County of Hennepin—ss. 


I, Horace D. Dickinson, Presiding Judge of the 
District Court for the Fourth Judicial District, State of 
Minnesota, do hereby certify that P. S. Neilson, whose 
name 1s subscribed to the foregoing certificate of attesta- 
tion, is and was at the time of making the same, the 
Clerk of said District Court, in and for the County of 
Hennepin, in said State of Minnesota, duly elected and 
qualified, the keeper of its seal and the custodian of its 


files and records, and that his official acts are entitled to 
full faith and credit; that I am well acquainted with the 


handwriting of said Clerk, and verily believe his signa- 
ture to said certificate to be genuine, and that said cer- 
tificate is in due form and by the proper officer. 


Witness my hand at the City of Minneapolis, in 
said County of Hennepin and State of Minnesota, this 
Ist day of October A. D., 1914. 

By Horace D. Dickinson, 
Presiding Judge. 
State of Minnesota, 
County of Hennepin—ss. 


I, P. S. Neilson, Clerk of the District Court, Fourth 
Judicial] District, in and for the County of Hennepin, 
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State of Minnesota, do hereby certify that Honorable 
Horace D. Dickinson, whose name is subscribed to the 
foregoing certificate of attestation, is and was at the 
time of making the same, Presiding Judge of said Dis- 
trict Court for the Fourth Judicial District, State of 
Minnesota, duly elected and qualified, and that his of- 
ficial acts are entitled to full faith and credit; that ‘I am 
well acquainted with the handwriting of said Judge, 
and verily believe his signature to said certificate to be 


genuine. 


In testimony whereof, [ have hereunto set my hand 
and affixed the seal of said District Court at the City of 
Minneapolis, in said County, this Ist day of October, 
A. D. 1914. 

(Seal) P.S. Neilson,-Clerk. 


Due service of the within Answer by certified copy, 
as prescribed by law, is hereby admitted at Portland, 
Oregon, October 9, 1914. 

Wm. H. Hallam, 
Attorney for Plaintiff. 


Answer filed October 9, 1914. G. H. Marsh, Clerk. 


And afterwards, to wit, on Tuesday, the 6th day of July, 
1915, the same being the 2nd judicial day of the reg- 
ular July, 1915, term of said Court; present, the 
Honorable Charles EK. Wolverton, United States 
District Judge presiding, the following proceedings 
were had in said cause, to-wit: 
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FINAL DECREE. 


This cause was tried by the Court upon the plead- 
ings, the evidence taken in open Court and the deposi- 
tions filed herein, and was argued by Mr. William H. 
Hallam of counsel for the plaintiff, and by Mr. H. V. 
Mercer and Mr. Erskine Wood, of counsel for the de- 
fendant; on consideration whereof, it is ordered, ad- 
judged and decreed that the Bill of Complaint herein be 
and the same is hereby dismissed and that said defendant 
do have and recover of and from said plaintiff her costs 
and disbursements herein taxed at $97.55. 

Chas. E. Wolverton, 


Judge. 
Filed July 6,1915. G.H. Marsh, Clerk. 


And afterwards, to wit, on the 6th day of July, 1915, 
there was duly filed in said Court and cause an Opin- 
ion, in words and figures as follows, to wit: 


OPINION. 


Peter B. Smith was, on July 12, 1893, married to 
Mrs. Lillie D. Ailes; she having been divorced from a 
former husband. The plaintiff is the daughter of Mrs. 
Ailes, and was at the time about the age of 14 years. 
Plaintiff lived with her mother and stepfather until her 
marriage with Donald MacLean, February 20, 1899. 
This marriage took place in London, England, the plain- 
tiff having gone abroad on a trip with her own father, 
Lyman Ailes, and at his expense. MacLean was a sur- 
geon in the United States Army. The issue of the mar- 
riage was two sons. Mrs. Smith died June 12, 1900. At 
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that time the plamtiff and her husband, MacLean, came 
to live with Smith. MacLean continued the relations 
for a short time only, when he left, and plaintiff and her 
sons continued to live with Smith until he was married to 
the defendant, and for a time thereafter. This marriage 
was consummated May 14, 1902, at Fargo, N. D. On 
the day of his marriage to defendant, Smith made and 
published his last will and testament, whereby he made 
provision for the plaintiff in the sum of $5000, referring 
to her as his adopted daughter, and for her children in 
the further sum of $5000, constituting plaintiff and his 
wife trustees to dispense the fund for their use and 
benefit. The wife was handed a copy of this will on the 
day of the marriage and shortly thereafter. 


The plaintiff was divorced from MacLean January 
9, 1902, the suit therefor having been instituted in the 
fall of 1901. In August, 1905, at San Jose, Cal., plain- 
tiff was married to Edwin J. Price, who died March 8, 
1914. Soon after the marriage Price legally adopted 
the two sons of plaintiff. From the time of the marriage 
plaintiff continued to make her home in California with 
her children, until after the death of Peter B. Smith, 
which occurred August 16, 1907, when she moved again 
to Minneapolis, and was a resident of Minnesota at the 
time of the commencement of this suit. Prior to Smith’s 
decease, to wit, on January 10, 1906, he made and pub- 
lished a second will, revoking all former wills, wherein 
and whereby he made no mention of plaintiff and her two 
sons, and gave his entire estate to his wife, the defendant 
herein, naming her as his sole executrix. This will was 
caused to be probated by the defendant about August 27, 
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1907, and the estate was subsequently in due course set- 
tled, and the executrix discharged; the plaintiff making 
no elaim in probate against the estate for any share there- 
of. 

On August 14, 1908, the plaintiff instituted a suit 
against the defendant, in the distriet court within and 
for the county of Hennepin, state of Minnesota; the 
cause being stated in all material respects the same as in 
the present suit, and demanding like relief. To the bill 
of complaint the defendant interposed a demurrer, as- 
signing the following reasons: “(1) That this court 
has no jurisdiction of the subject of the action. !(2) 
That the plaintiff has not legal capacity to sue. (3) 
That there is a defect of parties plaintiff, in that Donald 
MacLean should be made a party plaintiff therein. |(4) 
That the facts stated in said complaint do not constitute 


> 


a cause of action.” After full argument and hearing up- 
on the demurrer, and due eonsideration, it was ordered 
by the court “that the said demurrer be and the same 
is hereby in all things sustained.” Later, and in due 
course, it was further adjudged that the defendant re- 
cover from the plaintiff the sum of $7.50 costs and dis- 


bursements as taxed and allowed. 


Now, as cause of suit, briefly stated, the plaintiff 
alleges that about the month of Oetober, 1900, both be- 
fore and after the departure of MacLean, Smith offered 
and proposed to complainant, and upon her assent agreed 
with her, that if she would make her home with him, and 
live there as his daugliter, and treat and regard him as 
her own father, and care for him during his declining 
years, and assume the cares, duties, and responsibilities 
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of the management of his household, and be his house- 
keeper thereof in the same manner and to the same ex- 
tent as though she were his own daughter, he, the said 
Peter B. Smith, would care for and support the com- 
plamant and her children in the same manner as if she 
were his own daughter and the said children his grand- 
children, and would at his death leave and will to com- 
plainant, for herself and her children, all the property 
that he might then own, and that complainant assented 
to and accepted said proposal and agreed thereto. It is 
further alleged that plaintiff entered upon and dis- 
charged the obligations on her part in every respect until 
about the month of February, 1902, when the agreement 
was modified. It is then further alleged that, about the 
month of February, 1902, Peter B. Smith, bemg about 
to contract marriage with the defendant, requested the 
complainant to consent that said promise and obligation 
as by the terms of said agreement undertaken upon his 
part, be modified so as to require him (Smith) to leave 
and bequeath to complaniant, for herself and her two 
children, two-thirds of the property that he might own 
at the time of his death—one-third for her own separate 
use and benefit and one-third for the use and benefit of 
her children—and to permit him to bequeath one-third 
of his estate to the defendant, to all of which the plaintiff 
assented, and thus by mutual consent of the parties to the 
agreement was accordingly modified. Plaintiff there- 
upon asserts that she performed upon her part all the 
conditions of the agreement as so modified, so far as 
she was permitted so to perform by the said Peter B. 
Smith. {tis then further alleged that, shortly after the 
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probate of Smith’s will, the plaintiff advised the defend- 
ant of the agreement and modified agreement existing 
between plaintiff and Smith at the time of his death, 
and that defendant then informed plaintiff that it had 
been understood and agreed between defendant and 
Smith that Smith should leave by will all of his property 
to the defendant, but that defendant should take and 
hold two-thirds of the same in trust for the use and ben- 
efit of the complainant and her two ehildren, and that 
defendant should aecount to complainant for two-thirds 
of said property, and that defendant then and there 
promised and agreed with plaintiff that she would re- 
spect, recognize, and protect complainant’s said rights 
and interests, and would take all the property of said 
estate in her own name and as sole legatee and distributor 
thereof, but that she would so take and hold two-thirds 
of said property in trust, and charged and impressed 
with a trust in favor of complainant and her children, 
and would faithfully render account accordingly. The 
estate is a large one, and it is charged that defendant has 
refused to observe the obligations of the trust, although 
due demand has been made upon her in that behalf. The 
prayer demands that defendant be charged as trustee of 
two-thirds of the estate for the use of plamtiff and her 
sons, and that she render an account, and such other and 
further relief as may seem equitable. 


WOLVERTON, DISTRICT JUDGE: 


It is first urged that the suit and decree following 
upon the demurrer in the state court in Minnesota is a 
bar to the present suit. While I am strongly persuaded 
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that the contention is sound (Lindsley v. Union Silver 
Star Min. Co. 115 Fed. 46. I am disposed to 
waive the question and determine the cause sole- 
ly upon the merits of the controversy. ‘It should be fur- 
ther premised that this is not a suit to disclose an adoption 
on the part of Peter B. Smith of the plaintiff as his 
child, and thus to establish her right to a child’s portion 
of his estate as an heir by inheritance, but its theory and 
purpose is to specifically enforce an agreement to make a 
will in favor of plaintiff, as subsequently modified, and 
to declare a trust, with defendant, as trustee, obligated 
to account to the plaintiff for her use and the use of her 
two sons to the extent of two-thirds of the estate of dece- 
dent. ‘To the issues thus cast in the record we must be 
eonfined, and we ean determine none other. 


Another factor in the inquiry is that the alleged 
agreement to make a will, and the modification thereof, 
sought to be enforced, are in parol, and their sufficiency 
on this account is questioned. I need not stop to inquire 
as to this. It may be conceded, without inquiring, but 
without deciding, that such and kindred agreements in 
parol are legally sufficient to justify their enforcement, 
but with the qualifications, first, that they must be rea- 
sonably definite and certain; second, they must be estab- 
lished by clear, full, and irrefragable evidence; and, third, 
they must have been performed to such an extent and in 
such a manner that the beneficiary cannot be properly 
compensated in damages. Stellmacher v. Bruder et al., 
89 Minn. 507; Richardson v. Richardson, 114 Minn. 12; 
Haubrich v. Haubrich, 118 Minn. 394; Robertson v. 
Corcoran, 125 Minn. 118. As to whether the trust agree- 
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ment is also required to be in writing, I waive that as 
well. 


When Peter B. Smith married Mrs. Ailes, the 
plaintiff, being her daughter, became a member of his 
household, as she naturally would. Smith regarded her 
as a member of his family. He was fond of her, treated 
her with parental regard, and cared for her very much, I 
assume, as he would have cared for his own child. He 
ealled her “Bess,” as her mother and associates did, and 
allowed her to take his name, that of Smith, by which 
she seems generally to have been known. But when she 
went abroad with her father she resumed the names of 
Ales, and traveled with him under that name. It was 
on this trip that she was married to Donald MacLean, 
in London. She was then about the age of 20 vears, 
and says she obtained the consent of her mother and step- 
father to the marriage. She returned with her husband 
soon to the United States and accompanied him as he 
was transferred from post to post, but later returned 
with him to the home of Smith in Minneapolis. The 
plaintiff affirms that Smith had previously urged her 
husband to resign from the army, and that he came to 
Minneapolis, so that he might engage in private practice 
at that place. The immediate cause, however, for their 
coming to Minneapolis, was the illness of plaintiff's 
mother, and before coming MacLean resigned from the 
army. After the death of her mother, which occurred 
on June 12, 1900, the day of her arrival in Minneapolis, 
it was arranged that plaintiff and her husband should 
live with Smith, that plaintiff should keep house for him, 
and that her husband should engage in the practice of 
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medicine. This arrangement continued until October 
of that year, when trouble arose, which resulted in Dr. 
MacLean leaving, not only the home of Smith, but the 
city of Minneapolis, and thence continuing absent there- 
from. Plaintiff asserts that her stepfather would not 
allow her, with her child, to go with her husband. T'rem 
that time on the plaintiff remained, with her child and 
one subsequentiy born. with her stepfather until after 
his marriage with the present defendant. After Dr. Mac- 
Lean had left, plaintiff relates that her stepfather in- 
sisted on her remaining with him as his daughter and 
keeping house for him, and that he said to her that she 
ought to be glad that she was “rid of a man like that,’ 
and that he would never be able to take care of the baby 
and herself as he should do, and that “the sooner I 
would consent to leave the doctor” —using the language 
of plaintiff as a witness in her own behalf—‘‘divorce him, 
make up my mind to give him up entirely, the better it 
would be for all of us; * * * andhe said that if T 
would give him up entirely, everything he had would be 
mine when he had gone.” To this she relates she did not 
then assent. She further relates that she frequently had 
conversations with her stepfather along the same line, 
and specifying more particularly, she says: 

“Vell, my dad was disappointed that I still had any 
thought whatever of going back to the doctor, and in 
the mornings almost the first thing he would say, he 
would come in the dining room to the table, and he would 
say, ‘Well, Bess, are you going to give up this man? IT 
would say, ‘No.’ And that would perhaps drop. Then 
he would say another time, ‘Have you come to your 
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senses yet? He was just continually banging away 
at me all the time, and saying continually that when I 
would give up this man, who had proven himself no 
good, and in no position to take care of the baby and me, 
everything that he had would be ours. He repeated that 
over and over and over all during this time. * * * That 
continued until that fall. I would not consent to give up 
all thought of the doctor. * * * I meant to say that it 
continued all that winter, until the following spring. And 
finally—my health was very, very poor, and finally—I 
think it was the last of April or the first part of May 
(this is 1901), I couldn’t stand it any longer; I was very 
miserable and unhealthy; and I said to Dad, ‘All mght, 
go ahead and get the divorce.’ He did. And then I ac- 
cepted. Then is when I accepted that I would stay, 
gave up all thought of going to the doctor, decided that 
I would stay and make my home the rest of my life, as 
I thought, there in my home”’ 


Until the time she consented to procure a divorce, 
she contemplated, when opportunity presented itself, 
renewing her marriage relations with her husband. On 
eross-examination touching the same subject, the plain- 
tiff continues: 


“@. You say in your complaint, in effect, that Mr. 
Smith told you that if you went with Dr. MacLean he 
would not contribute anything to your support; that is, 
Mr. Smith would not contribute anything to your sup- 
port. Is that right? A. Yes. Q. If I understood 
you correctly awhile ago, in your testimony, you said in 
effect that Mr. Smith told you that, if you stayed there, 
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he would do something by you in a property way? A. 
Yes; if I would divorce the doctor. Q. Did he only say 
that in connection with his statement that if you would 
divorce the doctor he would doit? A. Iwouldn’t say that 
he used those very words invariably. He would change 
his way of speaking by saying, ‘Well, have you come 
to your senses, and will give up this man—make up your 
mind to give him up?” He didn’t always use the word 
‘divorcee.’ Q. Well, was all of this talk, which you say 
took place between you and Mr. Smith about what he 
vould do if you did give him up, had before the time 
when you filed your divorce complaint? A. Not all the 
talk before. There was talk before I consented to di- 
vorce the doctor. Q:> Well, was there any talk, about 
the property arrangement which you have mentioned, 
after the time when you filed your divorce action, and 
before the time when you say he announced his engage- 
ment to you? A. Well, that was a thing that was more 
taken for granted; that he had changed very much since 
I consented to divorce the doctor. He asked if there was 
anything that he could do. He did everything in his 
power for me. And when I accepted the conditions, I 
understood that meant that when I gave up the doctor 
I should have everything. Q. Well, now, the time when 
you say you accepted was before you filed the divorce 
action? A. Yes; at the same time. @. And if you 
made any acceptance, then, of what you say was his 
proposition, it was before you started the divorce action? 
A. Well, I think that when I started the divorce action 
was the same time that I accepted this proposition. Q. 
You don’t think it was after that that you accepted it? 
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A. I should think that the matter of accepting, of di- 
vorcing the doctor would be accepted, I should think 
it would be the same time. * * * Q. Now, how 
did he put that proposition? I would like to have the 
exact words, if you can give them. A. I will give the 
exact words, just as nearly as I can: ‘If you will give 
up this man, I will leave everything I have to you when 
I am gone.’ I think those are very close to the exact 
words.” 

Further on she continues: 

“Q. Now, the matter of divorcing the doctor was 
the matter that you and Mr. Smith had talked about at 
various times, wasn’t it? A. Various times. Q. And 
that came about in the inception because the doctor was 
not able to support vou at that time, didn’t it? A. As 
a general thng. * * * @: And Mr. Smith ae 
vised you that, until the doctor could earn something to 
support vou, you had better stay there and hive with 
him, didn’t he? A. No; he didn’t put it that way. He 
forbade me to go, Mr. Mercer. Q. But, as a matter of 
fact, Mr. Smith told you then, didn’t he, that if the doc- 
tor got him established some place you could go to him? 
A. Why, yes; he told me that, I presume, in a way to 
quiet me. Q. And he told you that a good many times, 
didn’t he, afterwards? A. Yes; but he said, also, that 
he never expected that he would. Q. Yes; but that if 
he did, you could go? A. Yes. Q. And he kept that 
up as long as you didn’t apply for the divorce, didn’t he? 
A. Qh, no; he insisted upon my getting a divorce. Al- 
most continuously he was grinding that—that I must 
divorce the doctor.” 
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And again: 


“Now, you never told Mr. Smith at any time until 
you decided to get a divorce that you would accept any 
suggestion that he had made, did you, about this matter? 
A. I don’t think so—speaking always of the idea that 
I would divorce the doctor. * * * Q. Do you re- 
member the conversation that took place when you told 
Mr. Smith that you had decided to get the divorce? Now, 
I want exactly the language, if you can give it. A. I 
told you I couldn’t, Mr. Mercer. Q. Then I want the 
substance of it, as to what you said and what he said, if 
you please. A. Well, the substance of it, and the most 
important part to my mind, is my saying—I Just gave up 
and said, “All right, Dad, go ahead and get the divorce.’ 
Q. That is all you said? A. I don’t say that is all I 
said. I said that was the important thing. * * * 
Q. Up to that time, Mr. Smith had never mentioned the 
word ‘will’ to you, had he? A. Well, he may have men- 
tioned the word ‘will.’ Q. Not in relation to his affairs 
and yours, did he, the word ‘will’? A. I don’t think he 
ever—I don’t know, but I don’t recollect the word ‘will’ 
exactly. @. Now, you hadn’t mentioned the matter of 
his will to him, had you, in the terms of ‘will’? A. I 
don’t think so. Q. As a matter of fact, you never had 
discussed with Mr. Smith the question of how he would 
leave his property, had you, inso many words? A. Only 
what he said, that he would leave it all to me. Q. Did 
he say when he would leave it to you? A. When he 
was gone. Q@. Did he say he would leave it by will? A. 
He didn’t say ‘wil? that [remember. * * * Q. As 
a matter of fact, the question of his making a will, where 
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the term ‘will’ was used, was never mentioned between 
you and Mr. Smith at any time, was it? A. Well, it 
seems to me that on one occasion, * * * when Dad 
was making the remark, and insisting that I consent to 
divorcing the doctor, he made the remark—lI can’t swear 
just how this was—that he made the remark that he 
wished I would make up my mind, so that he could—I 
don’t know whether he used the word ‘will’ or not—I 
can’t answer that. Q. Now, he never said anything to 
you, after he was married to the defendant, about leav- 
ing you any property? A. No; I don’t think the ques- 
tion ever came up.” 


It will be remembered that divorce proceedings were 
commenced in the fall of 1901, and a divorcee was ob- 
tained January 9, 1902. 


As to the second alleged agreement, in modification 
of the first, the testimony is very brief. The next morn- 
ing after Smith and the defendant had become engaged 
to marry, plaintiff relates that her step-father advised 
her of what had happened, and after saying to her that 
he did not want her to think that any one could ever take 
her mother’s place, and indicating that the new relations 
would make some difference to her, he said: 


“Instead of vou having everything I have when I am 
gone, you will have one-third, and the boys will have one- 
third, and Dewey (meaning the defendant) will have 
one-third; but,” he said (quoting the further language 
of witness), “I think we will have enough for all.” 
“That,” she says, ‘was practically al! that was said, be- 
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cause it was rather a tense situation.” “And I said, ‘All 


eh aed 


right. 


As it pertains to the alleged trust relations on the 
part of the defendant, the plaintiff testifies that, shortly 
after her stepfather’s death, she, with her husband, Price, 
went to Minneapolis, and while there had a conversation 
with defendant about Smith’s disposition of his property. 
She says: 


“TI told her that I had seen the will, and that I was 
very much surprised that there had been no provision 
made for me and the children, and further went on to 
sav that I could not understand it—that I couldn’t un- 
derstand why there was no provision made for myself 
and the children. . And Dewey said, “Yes,’ she was sur- 
prised also, and that she knew nothing about it; * * 
* that she was also surprised; that she knew nothing 
whatever about the will. But she said she supposed that 
it had been made that way—it was very short and very 
brief—for business reasons; and she said she knew I was 
anxious to get back to my children in California, or else 
she said she supposed I was anxious—anyhow, that re- 
mark came up—and that she knew the agreement, and 
that I could go back to California and not wait for the 
will to be probated. 


“The Court: What agreement? A. Well, I pre- 
sumed that she meant the agreement between my dad 
and I that I was to have one-third and the boys were to 
have one-third. I took it to mean that, because I was 
speaking about the will, and said I was surprised that no 
mention had been made of us, or me. And that I could 
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go back to California, back to Mill Valley, and she would 
send our share to us. That was all the conversation.” 


The cross-examination does not shed further light 
upon the subject. 


In corroboration of plaintiff’s cause, W. J. Hartzell 
testifies that he had a conversation at one time with 
Smith, probably six months before the marriage of Smith 
with the present defendant, in which Smith said in effect 
that he felt toward the children as though they were his 
own babies, and that he proposed to care for them, and 
another time after the marriage, in which he said, quot- 
ing the testimony: 


“ “Bess, of course, is trying to make her own way now, 
but I have to help her all the time,’ and he says, ‘I think 
I will have to arrange a home for them somewhere. But,’ 
he says, ‘I expect to take care of them, feel toward them 
as though they were my own boys, and shall always pro- 
vide for them.’ About that time there were two or three 
times he consulted with me about the possibility of find- 
ing a home more suitable for them, so that he could re- 
lieve Mrs. Smith of the careof them. * * * Heale- 
ways repeated his extreme affection for the boys.” 


Mrs. Hartzell testifies that Smith said, after the di- 
vorce was granted, that he would not have insisted on her 
getting a divorce from the doctor if he had not intended 
to provide for her and the boys; that subsequent to the 
marriage of the present defendant Smith said that Bessie 
and Mrs. Smith were friends, and everything would be all 
right, and that Bessie and the boys were to be provided 
for just the same. And still later: 
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“He said he thought he would have to find another 
home for the boys, because children worried Mrs. Smith; 
that he intended to care for them all the same, whether 
their home was with him or somewhere else; that he in- 
tended to take care of them as though they were his own.” 


On cross-examination she further testifies that Mrs. 
Smith—“‘said that she understood what P. B. had wished, 
and she intended to carry out his wishes regarding the 
boys. * * * It was very soon after his death.” 


Further than this, W. T. Price relates a conversation 
which he had with Smith after his marriage to the de- 
fendant, and while plaintiff was living with Price, her 
second husband, in which Smith said: 


‘Bess and the children are well provided for. * * 


* I want to see that the boys have a good education 
and means to go into any business that seems best for 
them to when the time comes. If I live, I shall see that it 
is done, and, if not, they are well provided for.” 

In refutation of plaintiff’s proofs, the defendant de- 
nies utterly that she had any such conversation with 
plaintiff as she relates, while plaintiff and her husband, 
Price, were on their visit to Minneapolis after the death 
of Smith, or that she at any time agreed to carry into 
effect in any respect the alleged modified agreement 
which plaintiff claims she had with Smith; and she de- 
nies making any remark to Mrs. Hartzell to the effect 
that she understood Smith’s wishes were such that she 
had any care or responsibility, either financially or mor- 
ally, of the plaintiff or the children, and denies any recol- 
lection of ever having had any such conversation with 
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Mrs. Hartzell as she relates. The defendant states, 
however, that at the time of plaintiff’s visit she gave her 
(plaintiff) money with which to bear her and her hus- 
band’s expenses back to California. 


It developed soom after Smith’s marriage with de- 
fendant that plaintiff had not been managing the house- 
hold to the satisfaction of Smith, that she had been ex- 
travagant, and that she had, prior to her divorce from 
MacLean, sent him money unknown to Smith, which 
annoyed and worried Smith greatly. Subsequent to the 
marriage, there was an effort to find a place where plain- 
tiff and her children could stay; it being understood that 
Smith would bear their expenses. Such an arrangement 
was not consummated, and plaintiff went on the stage, 
very much against Smith’s wishes, and her children were 
in the meantime maintained at his home. Plaintiff re- 
mained on the stage for some time, when again the sep- 
arate maintenance of herself and the children came up, 
which finally resulted in Smith sending for plaintiff’s 
own father, and it was arranged that plaintiff and her 
children should go to the Pacific Coast, that her father 
would contribute to their maintenance the sum of $50 
per month, and that Smith would contribute a like 
amount. Her father failed in his promise, and Smith 
contributed the entire amount up to the time of plain- 
tiff’s marriage to Price, when he reduced his advance- 
ments to $50 per month for the use of the children. 
Later he advanced to plaintiff and her husband $2000 
with which to construct a residence, and at that time 
he discontinued all allowances for the support of plaintiff 
and the children. 
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As evidence of his solicitude for plaintiff and the 
children, and as indicative of his feeling towards her and 
of the manner in which she had treated him, is his letter 
to KE. A. Wright, an uncle of plaintiff by marriage, in 
an endeavor to secure a home for plaintiff-and her chil- 
dren, written February 16, 1903, less than a year after 
his marriage to defendant. He says: 


“Herewith please find a letter from Bess, which in- 
dicates that she is cured of her stage folly, and it now 
becomes a question what to do with and for her and her 
children. The way she has treated me I can hardly be 
expected to take her back into my home again, and yet 
I want to do all I can to enable her to live properly and 
bring up the children as they should be brought up. Bess 
has absolutely no idea of the value of money; neither has 
she any sense of obligation, or even honesty, so far as 
money is concerned; but she has many good impulses, 
and she dearly loves the children, and wants to have 
them, and she has certainly shown good judgment in 
discipline of the children.” 


The letter culminates in an offer of $85 per month 
to Wright to take plaintiff and children and give them 
ahome. Wright was not able to comply with the request, 
and then came the arrangement with plaintiff’s father 
as above noticed. 


In conformity with the tone of this letter is the con- 
versation Smith had with Mr. and Mrs. Lauderdale, 
which took place some time after his marriage to de- 
fondant. He said to them: 


“T think you know the family well enough, and know 
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me well enough, to know that I have done everything that 
Y vossibly could do for Bess, and for the children, and it 
has got to the point where I must draw ahalt. * * * 
She has told different parties in regard to what I was 
doing and what I was not doing, and it certainly is not 
fair to me that she should circulate those stories, and I 
have no defense at all. The whole gist of the matter is 
that I am going to stop; I am not going to do anything 
more for them. As long as the children are in my house, 
I will take care of them; but further than that I must ab- 
solutely stop.” 

Smith was very much wrought up over the situation. 


As relates to the alleged agreement and modified 
agreement with Smith to leave his property to plaintiff, 
the testimony of Mrs. Jessie Carey Smith is pertinent 
She relates, in effect, that she had a conversation with 
plaintiff after the will was probated, in which plaintiff 
told her that she was very much disappointed at the way 
things had been left, to which witness replied, “I don’t 
suppose you expected P. B. to leave you anything,” and 
she answered that she thought he might have remembered 
the boys in his will, but at no time did she say anything 
about claiming any contract for a will. Witness further 
says: 

“T had a talk with her about why P. B. didn’t adopt 
ber. * * * She said that her mother hadn’t wanted 
P. B. to adopt her, because her own father had mining 
interests which they hoped might develop into something 
worth while, and they thought he would be more favor- 
ably inclined to remember her generously if she were not 
the adopted child of another man.” 
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Thus the relations of these parties are quite fairly 
indicated, and their feelings, motives, and disposition 
one towards the other. And now come the solemn acts 
of Peter B. Smith in the disposition of his property. It 
is everywhere agreed, and by all parties to the record, 
that Smith possessed a high sense of honor and integrity, 
was unusually careful and exact in all his business deal- 
ings, and fulfilled his obligations, whatsoever their char- 
acter, punctiliously and to the very letter. On the very 
day of his marriage to defendant he made his first will. 
This was some seven or eight months only after it is al- 
leged that he entered into the agreement to leave every- 
thing to the plaintiff. This circumstance is in strong 
refutation of the plaintiff’s testimony respecting the al- 
leged first agreement. ‘Considering Smith’s sense of 
honor, and his faithfulness in observing his obligations, 
it seems hardly probable that he would have made such 
a will in disregard of such an agreement. 


When he made the second will, circumstances had 
greatly changed. Plaintiff had remarried, and had a 
home of her own, and her husband, Price, had duly adopt- 
ed her two children, and in the meantime Smith had ex- 
pended a large amount of money in the support of plain- 
tiff and her children away from his domicile, so that he 
evidently felt under no further obligation to provide for 
them out of his estate. Hence he gave his entire estate 
to the defendant, his present wife. 


As it relates to the alleged trust arrangement with 
the defendant to carry into effect the alleged modi- 
with the defendant to carry into effect the alleged modi- 
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fied agreement of Smith to leave his property equally to 
plaintiff, her children, and the defendant, the plaintiff is 
flatily contradicted by the defendant, and the testimony 
of Jessie Carey Smith lends support to the defendant’s 
testimony. Upon the whole, it is clear to my mind that 
the plaintiff has failed to establish either the alleged first, 
or the modified, agreement by such clear and convincing 
proof as is required for the substantiation of parol agree- 
ments of the kind. And as to the alleged trust agreement 
with the defendant, the clear preponderance of the evi- 
dence is against plaintiff’s contention. I am waiving the 
question whether the trust agreement is of a character 
susceptible of enforcement at all. 


For these reasons, plaintiff is not entitled to recover, 
and her complaint will be dismissed, with costs to the de- 
fendant. | 


Filed July 6, 1915. G. H. Marsh, Clerk. 


And afterwards, to wit, on the 5th day of January, 
1916, there was duly filed in said Court and cause, 
a Petition for Appeal, in words and figures as fol- 
lows, to wit: 


PETITION FOR APPEAL. 


The above named complainant, conceiving herself 
aggrieved by the judgment and decree entered herein 
on July 6, 1915, in the above suit, doth hereby appeal 
from said judgment and decree to the United States Cir- 
cuit Court of Appeals for the Ninth Circuit, and she 
prays that her appeal may be allowed and said decree 
reversed; and that a transcript of the record and proceed- 
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ings and papers upon which the said decree was rendered, 
duly authenticated, may be sent to the Circuit Court of 


Appeals. 
Wm. H. Hallam, 


Solicitor for Complainant. 


And now to-wit, on this 5th day of January, 1916, 
it is ordered that the appeal be allowed as prayed for. 


Chas. EK. Wolverton, 
District Judge. 


Filed January 5,1916. G.H. Marsh, Clerk. 


And afterwards, to wit, on the 5th day of January, 
1916, there was duly filed in said Court and cause, an 
Assignment of Errors, in words and figures as follows, 
to wit: 


ASSIGNMENT OF ERRORS. 


Complainant in the above entitled suit assigns the 
following errors, to-wit: 


I. 
‘The court erred in its judgment and decree wherein 


and whereby the court ordered adjudged and decreed 
that the bill of complaint herein be dismissed. 


II. 


The court erred in denying the complainant the re- 
lief for which she prayed in her bill of complaint. 


ie 


The court erred in rejecting the complaint’s offer in 
evidence of the certain letter of C. A. Brown to the com- 


116 Elizabeth M. Price, 


plainant, marked as Complainant’s Exhibit “F,” which 
letter is in words and terms as follows: 
Minneapolis, Minn., 
June 26, 1909. 
Mrs. Elizabeth S. Price, 
1200 Second Avenue South, 
City. 


Dear Madam: 


Mr. Dunwoody has turned over to me your let- 
ter to him of June 24th for the reason that this being 
his last day in Minneapolis his time is exceedingly 
crowded and he cannot find the opportunity to reply 
in person. He has, however, talked with me quite 
fully concerning the contents of your letter and has 
outlined his ideas in regard to your affairs, so that I 
fee] warranted in saying that this letter expresses 
his sentiments as fully as my own. 


I have not seen Mr. Hartzell since his return, but 
am not surprised at the position he takes in regard 
to the uselessness of conferring with your attorneys. 
Our position in regard to that is precisely the same. 
We would have no confidence whatever in any pre- 
dictions made in regard to the outcome of the case 
by an attorney who will take a case on a contin- 
gent fee, and we can see no object in talking with 
them about the matter, because we feel absolutely 
certain that Mrs. Smith can neither be cajoled or 
threatened into making any settlement of this suit. 
We feel certain that by your course in trying to 
break the will of Mr. Smith you have put yourself 
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beyond the pale of her sympathies, and that the only 
hope of accomplishing anything in an appeal to her 
lies in reaching her sense of justice concerning the 
education and maintenance of your boys, in regard 
to which I understand she has acknowledged sev- 
eral times that Mr. Smith intended some provisions 
should be made for them and relied upon her to carry 
out his wishes. We believe her position is that your 
course has made it impossible for her thus far to 
do anything along this line and that nothing of this 
kind could be done until this lawsuit was finally 
disposed of. In any event we do not anticipate that 
she would be willing to pay over a lump sum of 
money to be handled by you or your attorneys. 


We should suppose that if she can be persuaded 
to do anything it would something along the line 
of placing your boys in a good school where they 
would be well taken care of and where the neces- 
sity of their education, which is becoming urgent, 
would be fully met. Of course we have no means 
of knowing whether she would even do this, but we 
should be greatly disappointed if she refused to do 
anything of this kind. It would not be surprising, 
however, if she made it a condition that these legal 
proceedings should be discontinued before under- 
taking the education of your boys. 


It is our opinion that if such an arrangement 
could be brought about it would be altogether the 
best thing possible for the future of your sons, and 
that, of course, is dearer to you as a mother than 
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anything else on earth. Furthermore, it would leave 
you unhampered to earn your own living, which you 
have thus far not been able to do, presumably be- 
cause you were so tied down by the care of your 
children that you could not give up your entire time 
to any employment. We can conceive of no other 
reason why a woman in the prime of life and in rea- 
sonably good health and with the advantage of an 
appeal to the sympathies of people, and with friends 
to speak a good word for her, could not within a 
reasonable length of time secure employment, by 
means of which she could, with strict economy, main- 
tain herself in a fair degree of comfort. Innumer:- 
able women have to do this, and do it successfully 
even when they have no friends to fall back upon 
in case of emergency, as you have thus far had. 


Yours truly, 
C. A. Brown. 


IV. 


The court erred in rejecting the complainant’s offer 
in evidence of the authenticated copy of the inventory of 
the estate of Peter B. Smith, verified by the defendant 
herein, which inventory was so offered by the complain- 
ant as complainant’s Exhibit “G,” and marked and des- 
ignated as such. 


Wm. H. Hallam, 
Solicitor for Complainant. 


Filed January 5, 1916. G.H. Marsh, Clerk. 
And afterwards, to wit, on the 27th day of July, 1916, 
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there was duly filed in said Court and cause, a Bond 
on Appeal in words and figures as follows, to wit: 


BOND ON APPEAL. 


Know all Men by These Presents, That we, O. J. 
Hawkenson and A. H. Herndobler are held and firmly 
bound unto Marie Dewey Wallace, defendant above 
named, in the sum of five hundred dollars, to be paid to 
the said Marie Dewey Wallace, her executors or admin- 
istrators. "Io which payment well and truly to be made, 
we bind ourselves and each of us, jointly and severally, 
and our and each of our heirs, executors and adminis- 
trators, firmly by these presents. 


Sealed with our seals, and dated July 27, 1916. 


Whereas, the above named Elizabeth M. Price has 
appealed to the United States Circuit Court of Appeals 
for the Ninth Circuit, to reverse the decree in the above 
entitled cause by the District Court of the United States 
for the District of Oregon. 


Now, therefore, the condition of this obligation is 
such, that if the above named Elizabeth M. Price shall 
prosecute said appeal to effect, and answer all costs if 
she shall fail to make good her plea, then this obligation 
shall be void; otherwise to remain in full force and vir- 


tue. 
O. J. Hawkenson, L. S. 


A. H. Herndobler, L. S. 


Signed, sealed and delivered in presence of 
Paul Johnson. 
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United States of America, 
District of Oregon—ss. 


I, O. J. Hawkenson, being duly sworn, depose and 
say that I am one of the sureties in the foregoing bond, 
that I am a resident and freeholder within said district, 
and that I am worth, in property situated therein, the 
sum of one thousand dollars, over and above all my just 
debts and liabilities exclusive of property exempt from 
execution. 

O. J. Hawkenson. 
Subscribed and sworn to before me this 27th day of 
July, 1916. 
(Notarial seal) A. L. Morland, 
Notary Public for Oregon. 


My commission expires April 27, 1917. 


United States of America, 
District of Oregon—ss. 

I, A. H. Herndobler, being duly sworn, depose and 
say that I am one of the sureties in the foregoing bond, 
that I am a resident and free holder within said District, 
and that I am worth in property situated therein, the 
sum of one thousand dollars, over and above al] my just 
debts and liabilities, exclusive of property exempt from 
execution. 

A. H. Herndobler. 

Subscribed and sworn to before me this 27th day 
of July, 1916. 

(Notarial seal) A. L. Morland, 
Notary Public for Oregon. 
My commission expires April 27, 1917. 
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Examined and approved this 27th day of July, 1916. 
Chas. E. Wolverton, Judge. 
Filed July 27, 1916. G. H. Marsh, Clerk. 


And afterwards, to wit, on the 4th day of August, 1916, 
there was duly filed in said Court and cause, a State- 
ment of the Evidence, in words and figures as fol- 
lows, to wit: 


STATEMENT OF THE EVIDENCE. 


This cause came on for trial before the Hon. Charles 
E.. Wolverton, on the 21st day of June, 1915, at the Fed- 
eral Building in the City of Portland, Multnomah Coun- 
ty, Oregon, the complainant then and there appearing, 


attended by her counsel, Wm. H. Hallam, Esq., and the 
defendant then and there appearing, attending by her 


counsel, Messrs. Wood, Montague & Hunt and Hugh 
V. Mercer, Esq., and thereupon the following proceed- 
ings were had, to-wit: 


Mr. Mercer: At this time we desire to direct the 
court’s attention to the fact that we have pleaded that 
this case is res Judicata; that everything in this com- 
plaint, in substance and effect, has been adjudicated 
against the plaintiff, and was adjudicated against her 
by the District Court of Hennepin County, Minnesota, 
in 1909. We therefore ask the court at this time, first, 
that it take up and decide the legal question as to wheth- 
er or not this case is res Judicata on the files and records 
in the case at this time; second, that the plaintiff is fore- 
closed of any claim under this complaint, or at all, on the 
judgment that has been rendered, and which remains in 
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full force, and an exemplified copy of which is attached 
to the answer. 


COURT: Does that arise upon motion to dismiss 
in this case? 


Mr. Mercer: Yes. It has never been presented. 
The rules in equity provide that it may be taken up be- 
fore the trial, but not that it shall be. The new rules pro- 
vide that we may make any plea of this sort in our an- 
swer. There has been no amendment of the complaint 
to any way avoid that judgment, and there is no replica- 
tion, and the matter stands here uncontested on the rec- 
ord. 


Mr. Hallam: I want to object to this mstion. We 
have had no notice of any such application. Counsel is 
overlooking the fact that, under the new equity rules, no 
replication is necessary. 


COURT: Ii is admitted practically that the com- 
plaint in the present case sets forth the same cause of 
action that was set forth in the case brought in the Min- 
nesota court. So that there is practically no disagree- 
ment on the subject as to whether this presents the same 
cause of action that was presented in that court. The 
demurrer to the complaint in the Minnesota court sets 
forth four causes for demurrer: First, that the court 
had no jurisdiction of the subject of the action; second, 
that the plaintiff had no legal capacity to sue; third, 
that there is a defect of parties plaintiff, in that Donald 
McLean should be made a party plaintiff therein; and 
fourth, that the facts stated do not constitute a cause of 
suit. 
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The court in Minnesota has passed upon that demur- 
rer, and has declared that the demurrer is in all things 
sustained. That would seem to imply that it sustained 
the demurrer upon every ground which was stated in the 
demurrer itself. Yet I am not entirely clear about it, 
and I would rather not at this time undertake to decide 
the question absolutely. There is a presumption further 
than this, by reason of that declaration in the order of the 
court, that the court passed upon the merits of this case 
in that demurrer. Of course, when a demurrer is filed 
to a complaint, it is a confession, for the purposes of 
that demurrer, that all the allegations of the complaint 
are true. If the demurrer is sustained, then, for the pur- 
poses of that complaint, the court has held that the com- 
plaint is insufficient to constitute a cause of action. 


Tn this case the parties had an opportunity to amend. 
The court gave them twenty days, and the parties did 
not amend. [ think there was an application made, as I 
see from the record, for further time in which to amend 
the complaint, and the court took that under considera- 
tion, and determined that they should not have further 


time to amend. [I notice in a case cited, decided by Judge 
Morrow in the Circuit Court of Appeals for the Ninth 
Circuit, he invokes a presumption upon which he deter- 


mimed that the case was at that time determined upon 
the merits, and therefore he held that the judgment on 
the demurrer was a bar to a subsequent action upon the 
same cause. 

Now, the only thing that remains in my mind as to 
doubt on this question is this: There are four causes set 
forth for the demurrer in this case. T conceive that pos- 
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sibly the court might have sustained the demurrer upon 
perhaps the second or third cause. If so, it would not’be 
a bar to this case. It is a matter that I desire to look into 
further. I have a strong impression about the matter, 
as to how it should be decided upon this demurrer, or 
upon this motion. However, out of due precaution that 
the case shall not go off without due consideration, I have 
concluded that, the parties being present, a large num- 
ber of depositions having been taken, and every one be- 
ing ready for trial, I will take the testimony and decide 
the matter fully at the end of the hearing of the testi- 
mony, and upon argument upon the merits. 


Therefore I will simply hold my judgment upon this 
proposition in abeyance until the case is heard upon its 
merits. 


Mr. Mercer: I suppose of course, if vou should rule 
against us on that motion when you do come to rule upon 
it, that you would allow us an exception. 


COURT: Very well. I have not ruled on it. I 


have not passed an opinion on it. 


Mr. Mercer: I understand, but we may not be here 
when you do rule on it. 


COURT: Very well. You may have your excep- 
tion, whatever you desire in the case. You may proceed 
with the testimony. 


WILLIAM T. PRICE 


Called as a witness on behalf of the plaintiff, being 
first duly sworn, testified as follows: 
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DIRECT EXAMINATION. 
Questions by Mr. Hallam: 


Where do you live, Mr. Price? 
A. Napa County, California. 
Q. How long have you lived there? 


Mr. Mercer: In order to make the record complete, 
if your Honor please, conceding that this is a prelimi- 
nary elementary question in the case, if any question is 
proper in the case, we object to it on the ground that this 
is an attempt to go into the matter which has 
once been adjudicated in Minnesota; second, that 
the complaint here does not state a cause of action for 
any relief, equitable or otherwise, and that such relief, 
if any, as they would be entitled to has been outlawed 
and barred by laches; in order to get a ruling on it, so 
we don’t need to be bringing it up before the court all 
along the line. 

COURT: Very well. The court will overrule your 
objection, and you may have your exception, and note 
it in the record; and that objection and exception may 
obtain throughout the entire record. 

Mr. Mercer: That is what I wanted, to have an un- 
derstanding by counsel and the court now, that we would 
not be interrupting the court, and to have it understood 
that we might have our exception right along to all the 
evidence on those grounds. 


COURT: Very well. That will be understood. 
(Question read.) 
A. Three years. 
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Where did you live before that? 

In Mill Valley, California? 

How long did you live in California? 

15 years. 

Where did you live before that time? 
Cleveland, Ohio. 

How long did you live in the State of Ohio? 


I was born there, and had always voted there 


Per or 2 2 


prior to coming to California. 

What is your business, Mr. Price? 

IT am a farmer now. 

You own a farm of your own, do you? 
Yes, sir. 

Are you operating it yourself personally? 


Yes, sir. 


Drorobre 


. Do you know the complainant in this action— 
Mrs. Price? 

A. Yes, sir. 

Q. When did you first know the complainant? 

A. I should say it was probably in 1905 or 1906. 
I think it was before the San Francisco—before the 
earthquake, I imagine. My recollection is it was before 
the earthquake. She came to Mill Valley, and I met 
her probably soon after she came there. 

Q. Was she the wife of your son? 

A. Not when she came there. They were after- 
wards married. 

Q. Yes, she became the wife of your son? 

FAW acs. 
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Q. Now, perhaps it would refresh your recollection 
as to dates—do you remember the year in which they 
were married? 

A. No. No, I cannot. 

Q. You cannot remember? 


A. It was along possibly— 


COURT: I suppose that can be proven by persons 
who know. There is no use to take up the time of the 
court on that subject. 

Mr. Mercer: I think that is admitted. 

COURT: If it is admitted, there is no use asking 
about it. 

Mr. Hallam: There won’t be any dispute about it. 

A. It was between four and six that they were mar- 
ried. 

Q@. Did you know her there during any consider- 
able period of time, there in California? 

A. Well, I wouldn’t say. Probably a year or two. 
Let me explain. I was in the dry goods trade there, and 
she came into the store there, as other people did, to 
transact business, and I knew who she was. 

You had a store in Mill Valley? 

Yes, sir. 

Do you still have that store? 

No, sir. 

Did you ever meet Peter B. Smith, the deceased ? 
Yes, sir. 

Where? 


OPOopore 
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A. Well, I met him in Mill Valley, is the only place 


I recollect of ever meeting him. 

Q. Do you know when that was? 

A. Well, to the best of my recollection it was, say, 
the latter part of April or May, 1906. I base these things 
on the San Francisco fire, and it was after the fire that 
they were there. 

Q. You refer to the earthquake and fire? 

A. Earthquake, yes. 

Q. Shortly after that. 

A. Yes, sir. My recollection would say not to ex- 
ceed two months, and probably less than a month. So 
it was the latter part of April or in May that I met him 
there. 

Q. Do you know the occasion of his coming there at 
that time? 

A. Yes, he had been at the Islands, as I understood 
it then, and he stopped there to see Mrs. Price and the 
children. They were on their road back to Minneapolis, 
as I understood it then. 

Q. By “they” you mean him and his wife? 

A. Yes, sir, Mr. and Mrs. Smith. 

Q. The defendant in this suit? 

A. Yes, sir. 


Q. Now, on that occasion did you have any con- 
versation with Mr. Smith? 


A. Yes, sir. 
Q. Where did that occur, if you remember? 
COURT: That is the wife? 
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Mr. Hallam: No, Mr. Smith. 


COURT: Oh, Mr. Smith. I thought you said 
Mrs. Smith. 

Mr. Mercer: You are just fixing the place? 

Mr. Hallam: Yes. 

A. ‘The only one that would have any bearing that 
I recollect of, on this case, occurred in my store. 

Q. Well, I will ask you to state to the court if you 
had any conversation with him with reference to this 
complainant, or her children, or both? 

A. Why, yes, I had in a general way. 

Q. How long was he there at your store on that 
occasion, if you remember? 

A. Possibly an hour or so. He would drop in there 
to chat, and as he did occasionally, or a few times, and it 
drifted on this subject. 

@. You mean a few times during the course of this 
visit ? 

A. Yes, sir. 

Q. Now, what did he say to you on this subject? 

Mr. Mercer: That is, on the subject of the plaintiff 
and her children? Or on the subject of this alleged con- 
tract? 

Mr. Hallam: On the subject of the complainant 
and the children. 

‘COURT: Unless it bears on this contract, it would 
be immaterial. 

Mr. Hallam: I will make the question more defi- 
nite, if the court please. 
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@. What conversation did you have with Mr. 
Smith, if any, concerning his intentions as to future dis- 
position for the complainant and the children? 


Mr. Mercer: I object to that as immaterial under 
the pleadings, and not proper unless the defendant was 
present at that conversation. He is undertaking to show 
something binding her. 


COURT: Iwill overrule your objection. You may 
have your exception. 


Mr. Mercer: Let my exception apply to each one, 
so we won't have to be annoying the court. 


COURT: Very well. 


A. Inthe course of the conversation I have referred 
to, we drifted on to the care of the coming generation, 
and I had referred to my own affairs, when I had but 
the one child and he was the only heir, and if the good 
Lord had seen proper to take me away then, there would 
have been quite an estate. He was a pretty fast liver, 
and had been used to what money he cared for all the 
time, and I didn’t think it was good judgment to let him 
come into quite the amount of money at his age. 


COURT: You better state what he said. We don’t 
care what you said. 


Mr. Mercer: I ask to strike out what the witness has 
said there. 


COURT: [think that may go out. 


A. Well, then, Mr. Smith said that he thought it 
just as well to leave money to the people he intended it 
for in the hands of some one, a person that he was satis- 
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fied would use it in a proper way; and he said that, “I 
am going to see,’—no, he says, “Bess and the children 
are well provided—Bess and the children are well pro- 
vided for.” 

QQ. Meaning the plaintiff? 

A. Meaning the two boys that were playing around 
outside. They would come into the store once in a while 
—they would come in. Whenever they came in his eyes 
would brighten up. They would come up to him. He 
would fondle them. He seemed very much taken up— 
extremely taken up with the children. He said “Those 
are two smart boys.” 


COURT: That is what he said, that “Bess and the 
children are well provided for?” 


A. “Are well provided for.” 


Q. Was there anything else right in that connection, 
or is that all? 


COURT: Is that all he said on that subject? 


A. He said, “I want to see that the boys have a 
good education and means to go into any business that 
seems best for them to when the time comes. If I live, 
I shall see that it is done; and if not, they are well pro- 
vided for.” 

Q. What did you observe, if anything, in regard to 
his manner toward the boys? 

Objected to. 

COURT: I think that is immaterial. 

Mr. Hallam: Anything, it seems to me, your Hon- 
or, indicating his love and affection toward the boys. 
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COURT: I suppose we may assume that he had 
an affection for those children. 
Mr. Hallam: Yes. 


Q. You say the complainant was the wife of your 


son? 
Ase Yessir: 
Q. Is your son now deceased ? 
A. Yes, sir. 


Q. When did he die, about? 

COURT: Is that set up in the complaint? 

Mr. Mercer: I believe it is set up that he died. 

Mr. Hallam: I think it is. I think the answer de- 
nies knowledge or information. 

Mr. Mercer: We didn’t know when they brought 
the action, but we have understood since that the plain- 
tiff’s second husband had died. 

Mr. Hallam: About a year ago—something like 
that. 


COURT: You may state when it was. Get it on 
the record. 


A. March 4, 1914. 
CROSS EXAMINATION. 


Questions by Mr. Mercer: 

There was nothing said in that conversation, Mr. 
Price, about Mrs. Smith, was there? 

A. ‘I hardly think so. 

Q. Nothing more definite said about property in- 
terests than you have told us? 
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A. I don’t recall anything. 


Q. Was your son at that time married to the plain- 


A. Yes, — sir. 
Q. And her husband was in business with you? 
A. Yes, sir. Well, he was employed by me. 
Q. Yes, there in the store? 
A. Yes, sir. 
Q. Did Mr. Smith tell you in that conversation that 
he was providing for them by building them a house? 
A. No, sir. 
Q. Or loaning them money to build them a house? 
A. No, sir. 
Q. Did he say anything about intending to give 
to them a note which he had taken for the money used 
for building the house in which they were to live? 


A. I hardly think so. I don’t imagine—I don’t 
recollect of our conversation drifting on that at all. 


Q. He said nothing about his having given them 
a lot or a home? 
A. Idon’t recollect of it, no, sir. 
Excused. 
W.J. HARTZELL. 


Called as a witness on behalf of the complainant, 
being first duly sworn, testified as follows: 


DIRECT EXAMINATION. 
Questions by Mr. Hallam: 


Mr. Hartzell, where do you live? 
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Medford, Oregon. 

How long have you lived there? 

Five years. 

What business are you engaged in? 
Ranchman. 

Where is your ranch from Medford? 

South. 

How near Medford? 

Four miles. 

You have lived there since you came to Oregon? 
Yes, sir. 

Where did you live before you came to Oregon? 
Minneapolis. 

How long did you live in Minneapolis? 

27 years. 

What was your business there? 

In the grain business. 

Were you connected with any firm there? 

Yes, sir, the Van Duzen-Harrington Company. 
During how long were you with them ? 

The whole of that time. 

Do you know the complainant in this action? 
Mrs. Price? 

Yes: 

Yes, sir. 

Are you related to her? 

No, sir. 

Is your wife related to her? 

Yes, sir. 

What is you wife’s relation to her? 

Cousin. 


POPD>OPOPOPOPOPOPOPOPOPOPOPOPO>D 
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Were you on friendly terms with Mr. Smith? 
Yes, sir. 


Q. First cousin? 

A. Their mothers were sisters. 
Q. Do you know the defendant? 
A. Yes, sir. 

Q. Did you know Mr. Smith? 
“A. Wes; sir. 

Q. 

A. 

Q. 


Did you at any time have a conversation with 
this defendant, after Mr. Smith’s death, concerning 
his will? 

A. Yes, sir. 

Q. Tell about when that was, and where it was, if 
you can? 

A. I was requested to come to— 

Myr. Mercer: Just a moment. May ‘I have the 
same objection? 

COURT: Very well. You may have the same 
objection, and the objection will be overruled, and you 
may have your exception. 

Mr. Mercer: When was that? 

Q. Yes, that is the question, when and where? 

A. Well, you will be able to fix that more closely 
than I. I was asked to come to the office of Wilson & 
Mercer, and there met Mrs. Smith—perhaps others; I 
don’t recall who else was there. 

Q. Can you for yourself tell with some approxi- 
mation when it was with reference to anything? 


A. This must have been within a month or two of 
the death of Mr. Smith. 
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Q. You say this conversation occurred at the of- 
fice of Wilson & Mercer? 

A. Yes, sir. 

Q@. You met the defendant there? 

A. Yes, sir. 

Q. Now, what was that conversation? 

Mr. Mercer: Just a moment. Does that relate to 
anything with respect to this contract alleged? 

Mr. Hallam: I think my question stated relating 
to the will. I will make the question more definite. 

Q. With relation to the will and Mr. Smith’s dis- 
position towards the complainant or her boys? 

Mr. Mercer: I think I will object to that, if it 
relates simply to the will that was made and Mr. Smith’s 
disposition toward the boys and the complainant. 

COURT: TI will see what the development is. 

Mr. Mercer: Yes, I want to reserve the right. 

COURT: Yes, you may have your exception. 

A. Well, on coming into the room, I said to Mrs. 
Smith I was very much surprised to see that Mr. Smith 
made no provision for the boys in the will. She said, 
“Why, Mr. Hartzell, I think that is one of the finest 
things P. B. ever did. He left it to my honor to take 
care of those boys, and I propose to do it, and see that 
they have good schooling. But,” she says, “I can’t do 
anything for Bess now.” 

@. Is that the whole of the conversation, as you 
recollect it? 

A. That is as I remember it, and that is all. 


Q. Did you have any other conversation with the 
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defendant at any time with reference to the same sub- 
ject-matter? 

A. No, I think not. 

Q. Djd you at any time have any conversation with 
Mr. Smith concerning his proposed care or disposition 
for the complainant or the boys? 


Mr. Mercer: I move to strike out the alleged con- 
versation given by the witness, upon the ground that it 
is not material to any issue in this case. 


COURT: I will overrule that motion. Defendant 
allowed an exception. 

A. Yes, sir, I did. 

Q. One or more than one, do you recollect? 

A. Well, I remember more than one. 

Q. Do you remember about when the first one was? 


A. Yes. It was previous to the marriage of Mr. 
and Mrs. Smith. 


Q. Well, to render that definite, do you remember 
when they were married? 

Mr. Mercer: May, 1902, wasn’t it? 

Mr. Hallam: May, 1902. That is admitted. 

Q. Do you remember how long before that time? 

A. Probably six months or a year. It was when 
the vounger boy was a baby. 

Q. Do you remember where that conversation oc- 
curred ? 

A. At my own house, I think. 


Q. At your own house? 
me Ves 
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Q. Well, I will ask you, were you in the habit of 
calling forth and back, Mr. Smith’s family and your 
family ? 

A. Yes, we went there sometimes. They called 
at our house. 

Q. Well, now, will you state what that conversa- 
tion was? 

Mr. Mercer: I object to that on the same grounds 
I objected to the other conversation. It may be under- 
stood that this objection goes to that line; and I want 
to add the further objection that this alleged conver- 
sation was before the marriage of the defendant; as I 
understand, it 1s not claimed that she was present. 
I don’t suppose it is claimed that this conversation was 
communicated to her in any way. I think that makes 
it doubly objectionable. | Let me add the further ob- 
jection that the statutes of Minnesota, at the time Mr. 
Sith died and for a considerable time prior to his death, 
had a provision that would revoke any will that had been 
made, by virtue of a marriage; that is, that a marriage 
would revoke the will by statute. 

Objection overruled. Exception allowed. 

COURT: You may answer the question. 

A. What the conversation was? 

COURT: Yes at that time. This was before the 
marriage @ 

A. This was before the marriage, yes, sir. The 
little boys were playing about on the floor, and I was 
interested in them, and he said, “You are fond of chil- 
dren.” I said, “Yes, very.” “Well,” he says, “I have 
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none of my own except these little fellows, and I feel 
toward them as though they were my own babies. And,” 
he says, “I propose always to care for them.” 

Q. Isthat all? Was anything further in the con- 
versation ? 

A. Oh, yes, but I think that was all— 

Q. On that line? 

A. Yes, sir. 

Q. You say you had more than one conversation 
with him of the same nature? 

A, CS 

Q. When was the next, as near as you know? 

A. Well, I had another conversation with him in 
his own house later. 

COURT: Was that after the marriage? 

A. Yes, sir. 

Q. Can you fix that date approximately—the 
time, the year? 

A. No. No, but it was the time that they had the 
children at their house after Mr. and Mrs. Smith were 
living there and caring for the children, and the mother 
was not then with them. The mother was in the East. 
And in the course of the conversation he said, as he had 
said to me before, that the children had been very try- 
ing to Mrs. Smith, and that he felt almost the necessity 
of finding another home for them. He said, “Bess, of 
course, 1s trying to make her own way now, but I have 
to help her all the time,” and he says, “I think I will 
have to arrange a home for them somewhere. But,” 
he says, “I expect to take care of them, feel toward 
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them as though they were my own boys, and shall al- 
ways provide for them.” 

Q. Is that the whole conversation? 

A. I think that is all that related to this subject. 

Q. Did you have any other conversation with him 
in regard to this subject? 

A. Well, about that time there were two or three 
times he consulted with me about the possibility of find- 
ing a home more suitable for them, so that he could re- 
lieve Mrs. Smith of the care of them. But there was 
nothing, perhaps, that related to this contract which he 
spoke of. 

Q. Did he say anything further with reference to 
the complainant or the boys either? 

A. No, nothing more than he always repeated his 
extreme affection for the boys. 

Q. You remained in Minneapolis, I think vou have 
testified, down to the time of his death? 

A. And afterwards, yes, sir. 

Q. Did you keep up this calling acquaintance with 
him down to the time of his death? 

A. Yes, sir. 

Q. Did he ever express any different views from 
these that you have related? 


A. No. 
CROSS EXAMINATION. 


Questions by Mr. Mercer: 
Mr. Hartzell, you, I believe, had a little correspond- 
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ence with me to know whether you knew anything about 
this matter? in any way? 

A. Yes, sir. 

Q. And I am not sure that I have the letters with 
me at the hotel, but I suppose you remember writing 
me, within a month or two, that neither you nor your 
family knew anything about this matter that you 
thought would bear upon it? 

A. No, sir, not that language. 

Q. What did you say? 

“A. I said I didn’t think we knew anything thai 
would be valuable to you in this case. 

Q. Nothing that would be valuable to us? 

A. Yes, sir. 

Q. Now, do you say you had a conversation with 
Mrs. Smith up at the office of Wilson & Mercer? 

A. Yes, sir. 


QQ. There was nothing said in that conversatior: 
about there being any contract of this sort, was there? 


A. No, sir. 

Q. No intimation from anybody’s standpoint that 
there was any contract to make a will? 

A. Let me understand exactly what contract you 
mean, Mr. Mercer. 

Q. I want you to understand, Mr. Hartzell, ex- 
actly what it was. My question is, there was nothing 
said in that conversation with Mrs. Smith, who is now 
Mrs. Wallace? 

A. Beg your pardon. 

Q. Who is now Mrs. Wallace? 
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A. Yes. 

Q. Who sits here by my side? 

ATSMEs. 

Q. About Peter B. Smith having made any agrece- 


ment to make his property over to these children? 

A. No, sir. 

Q. Nor about his having made any agreement to 
make a will to leave any of his property to plaintiff? 

A. No. 

Q. And nothing of that kind could be inferred 
from your conversation, could it? 

A. No. 

Q. Do you remember who was present at that con- 
versation ? 

A. No, I don’t recall. There were three or four 
people in the room, but I wouldn’t be sure who they 
were. I think, of course, yourself and Mr. Wilson. 

@. Don’t you remember that Gen. Wilson was 
handling this estate? You don’t remember my being 
there ? 

A. No, I don’t. I don’t recall who was there. 
What I have repeated is, in fact, all that was of any in- 
terest to me in that conversation. 

Q. But she didn’t say that Mr. Smith had dele- 
gated any matter of taking care of the children to her, 
did she? 

A. I think I have repeated everything that was said 
between us. 

Q. All that you recollect of being said in the 
slightest way ? 

Jl CES, 
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Q. Now, you knew Mrs. Smith? 

A. Yes, sir. 

Q. You know the plaintiff, of course? 

pe Y €S. 

@. Had known her for a great many years? 

i.  ¥ GS: 

Q. You knew Peter B. Smith pretty well, didn’t 
you? 

A. Yes, sir. 

Q. Peter B. Smith was a man of the very highest 


business integrity, wasn’t he? 

A. None better. 

Q. And from your knowledge of Peter B. Smith 
in his business relations, you have every reason to be- 
lieve that he would have carried out any deal if he had 
made it, don’t you? 

Ee «OY (eS 

Q. Peter B. Smith was at one time president of 
the Chamber of Commerce there? 

A. Yes, sir. 

Q. When you were there; he was manager of the 
St. Anthony & Dakota Elevator Company? 

A. Yes, sir. 


Q. That was one of the largest companies operat- 
ing out of there—line elevators, wasn’t it? 

A. Yes, sir. 

Q. And Van Duzen-Harrington Company, with 
which you were connected, was one of the largest com- 
panies there? 


A. Yes, sir. 
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Q. And you managed their cattle business in St. 
Paul, didn’t you? 

A. Yes, sir. 

Q. Your company was a client of our office, I 
think? 

@. And Mr. Smith, as you understood it, the St. 

A. Yes, sir. 
Anthony & Dakota? 

A. The St. Anthony & Dakota was a client of 
yours? 

Q. Yes. 

A. I don’t believe I knew that. 

Well, the Chamber, you knew, was? 

A. Yes. 


REDIRECT EXAMINATION 


Q. What would you say, Mr. Hartzell, as to Mr. 
Smith—you knew him well—being a kindly-disposed, 
generous man? or otherwise? 

Mr. Mercer: [I will admit he was a kindly-disposed, 
generous man. 

Mr. Hallam: ‘That is admitted on both sides, that 
is his disposition. Very well. That is admitted. 

Mr. Mercer: Yes. 

Excused. 

FLORENCE HARTZELL: 

Called as a witness on behalf of the plaintiff, being 

first duly sworn, testified as follows: 


DIRECT EXAMINATION. 


Questions by Mr. Hallam: 
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Mrs. Hartzell, you are the wife of Mr. Hartzell, 
who just testified? 


A. Yes, sir. 

Q. And you knew Mr. Smith? 

A. I did. 

Q. And you knew the complainant and the defend- 
ant? 


re Yes. 

Q. Did you ever have any conversation with Mr. 
Smith concerning his intent or disposition toward the 
complainant and the children? 

Mr. Mercer: Just amoment. Now, there is a tech- 
nical objection to that: we would like to have the time 
and place fixed before we enter any other objection. 


COURT: You may fix that. 


Q. At any time while complainant was living in 
his home, in 1900, 1901, or 1902? 

A. Well, they were mentioned down there in con- 
versation. 

Q. Now, can you tell about when the first of such 
conversations was, approximately ? 

A. Why, just at the time Mrs. Maclean’s 
mother died, I think was about the first. 

Mr. Hallam: Now, I think it is admitted that that 
was in 1900, Mr. Mercer. 

Mr. Mercer: I think that is admitted in the plead- 
ing, your Honor. 

Mr. Hallam: Yes, 1900. 


Q. Well, how soon was it after, if you remember, 
how soon was it after the plaintiff’s mother died? 
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A. It was at the time of her death. We went 
there to attend the funeral. 

Q. What did Mr. Smith say at that time, if any- 
thing, with relation to complainant? 

Mr. Mercer: Same objection, as not being admis- 
sable under the pleadings, for the reasons stated in that 
objection when Mr. Price was on the stand; and the 
further objection that was made to the testimony of 
Mr. Hartzell on the question that was put to him re- 
specting the alleged conversations before the defendant 
married Mr. Smith. And I will add the further ob- 
jection here that the time is not sufficiently definitely 
fixed; and I do that because they allege that this first 
contract took place in October, 1902, I believe, and I 
would like to know whether it was before or after that, 
as I understand it is 1900 or 1902, now, which is it? 

Mr. Hallam: This conversation would be before 
that. 

Mr. Mercer: If it is claimed it was at the funeral. 

Mr. Hallam: It was shortly after her death. 


Mr. Mercer: If it is something connected with the 
funeral, I think the further objection, that a man under 
distress and grief, matters ought not to be brought up 
that he might say at that time, if he did say anything; 
especially when it is against a party who had nothing 
to do with it, and who didn’t come into the transaction 
at all for two years afterwards. 


COURT: TI am only hearing this testimony to 


explain any disposition that he might make of the prop- 
erty. It is not testimony that would be binding upon 
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anybody, except to put the court in the position that the 
testator was in. The objection will be overruled, there- 
fore, and you may have your exception. 

You may state what conversation took place there 
at that time, what you heard Mr. Smith say there at 
that time with regard to the disposition of his property. 

A. He was telling the relatives who were there that 
Bessie and the boys would live with him, and that he 
would take care of them. 


COURT: ‘That the boys would live with him? 


A. That Bessie and the boy—that was then. 
Q. Was that the whole of the conversation at that 


A. Yes, that is all. 

Q. Well, now, on any subsequent occasion did you 
hear him make any remarks in regard to his care or dis- 
position for Bessie and the boys? 

A. Yes, sir. 

Q. When as near as you can tell? 

A. Well, I recall a conversation that we had very 
soon after she was divorced from Dr. MacLean? 


COURT: From whom? 

A. Dr. MacLean. 

COURT: That was the plaintiff here? 
A. Yes, sir. 

COURT: Tell what it was. 


Mr. Mercer: That same objection goes to all those 
conversations. 


COURT: Yes, that will be understood. 
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A. He said that he would not have insisted on her 
getting a divorce from the doctor if he had not intended 
to provide for her and the boys. 

Q. When did that occur? 

A. At his home. 

Q. At his home? 

A. Yes, sir. 

COURT: At what time was this now? 

Mr. Hallam: Well, I will ask the witness, your 
Honor, if she can fix definitely. 

A. I don’t recall the year it was in. I imagine it 
was in nineteen—about nineteen hundred, the latter 
part, or nineteen one. I don’t remember the date. 


COURT: The time of the divorce would fix it. 
‘Mr. Mercer: Yes, we have those examplified copies 

of the divorce proceedings, so there won’t be any ques- 
tion about the time when the divorce was rendered. 

Q. Is that all the conversation, all that you recol- 
lect at that time? 

A. Yes, sir. 

Q. Were you in the habit of calling at Mr. Smith’s 
house from time to time frequently ? 

A. Yes, sir. 

Q@. Down to the time of his death or thereabouts? 

A. Yes, sir. 

Q. And was he in the habit of calling at your house 
after you married Mr. Hartzell? 

A. Yes, sir. 

Q. When were you and Mr. Hartzell married, 
about? 

A. November, 1901. 


vs. Marie Dewey Wallace, 149 


Q. And you hved there from that time on in Min- 
neapolis, and Mr, Smith did too? 

A. Yes, sir. 

Q. Now, you say you had, or did you say you had 
subsequent conversations with Mr. Smith with reference 
to Elizabeth and the boys? 

A. Occasionally. 

Mr. Mercer: Subsequent to when, Mr. Hallam? 

Mr. Hallam: Subsequent to the conversation to 
which she last referred. 

Mr. Mercer: Before his marriage to the defend- 
ant? 

Mr. Hallam: I will ask her if she can tell when 
she had the next conversation. 

A. Both before and after. 

Q. Can you tell about when your next conversa- 
tion with Mr. Smith was of that character? 

A. They were so frequently mentioned I can’t fix 
any dates. 

COURT: It was before the marriage of Mr. 
Smith? 

A. Yes, before she married Mr. Smith. 

COURT: Tell what that conversation was. Was 
it near the marriage? 

A. Well, about the time they were to be married. 

COURT: Tell what that conversation was before 
the marriage. 

A. He said that the marriage was not to make 
any difference; that Bessie and Mrs. Smith were friends, 
and everything would be all right, and that Bessie and 
the boys were to be provided for just the same. 
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Q. Now, you say you had conversations with him 
subsequent to that relating to the same subject? 

A. Yes, sir. 

Q. Bessie and the boys? 2 

A. Wes, cir. 

Q. You say you cannot specify the times? 

A. Well, one time was when their mother was 
away, and they were talking of finding another home 
for the boys, because they worried Mrs. Smith. 


COURT: That was after the marriage? 

A. Yes, sir. 

Q. Well, what was said at that time? 

A. He said he thought he would have to find an- 
other home for the boys because children worried Mrs. 
Smith; that he intended to care for them all the same, 
whether their home was with him or somewhere else; 
that he intended to take care of them as though they 
were his own. 

@. As though they were his own? 

A. Yes, sir. 

Q. Well, was there any further discussion between 
vou and him that you recollect? 

A. He hated dreadfully to give up the boys. That 
he was so fond of them. He 


worried him a great deal 
said he would rather—well, to use his expression, he 
said he would rather have his right hand cut off than to 
give up the boys. 

Q. Did he say anything about Bessie? 

A. Well, just that she was to be taken eare of; he 
realized that she was away from them then; and he said 
he had to find a home for them. Later he sent for her 
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to take the boys to California. She was with them her- 
self. 

Mr. Mercer: That is, he told you that he sent for 
her to take them to California? 

A. Yes, sir. 

Q. He told you that? 

A. Yes, sir. 

Q. Well, now, in subsequent years, or at any time 
before Mr. Smith’s death, did you have any further con- 
versations with him, or did he make any remarks to you 
with reference to taking care of Bessie and the boys, 
after they were gone, or before they went at any time? 

A. After they had been out here on a visit and he 
came back with pictures of the boys, he brought them 
over to show to us. 


Q. Whom do you mean by “they’—Mr. and Mrs. 
Smith? 

A. My. Smith and Mrs. Smith. And he still spoke 
of them in the same way, he called them his boys, and 
what he hoped their future might be. That was all. 

Q. What did he say in regard to that, if anything, 
as to their future? 

A. Well, he intended them to have a good school- 
ing, everything as though they were his own. He always 
mentioned them in that way. 

Q. You say he and defendant had recently re- 
turned from a visit to Bessie and the boys? 

owes, osir. 

Q. Now, where were Bessie and the boys at that 
time? 

A. In Mill Valley, California. 
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Q. Did he talk much about them after his return 
from that visit? 

A. He never talked just about them in particular, 
only as they would come up in the conversation, nat- 
urally, like people talk about their children. 

@. You saw him soon after he returned, after they 
returned from that visit, did you? 

A. Yes, sir. 

Q. Do vou recollect any subsequent occasion on 
which he referred to them? 

A. Not any particular time. 

Q. Were there any times, are you sure there were 
any subsequent times that he referred to them? 

A. Well, every time we were together they were 
mentioned. He always spoke of them. 

Q. Did you see him with similar frequency down 
to about the time of his death? 

A. Yes, sir. 

Q. Have you any recollection how shortly before 
his death you saw him? I think he died in the east—on 
a trip in the east. ‘That is admitted. 

A. Probably a couple of months or not so long. I 
don’t recall. 

Q. You didn’t talk to him immediately before his 
taking that trip? 

A. No, sir. 

@. Did he ever express himself in any different 
way concerning Bessie and the boys? 

Mr. Mercer: Objected to. You mean her? 

Mr. Hallam: Yes. 
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Mr. Mercer: You mean Bessie and the boys, or 
Bessie or the boys? 

Mr. Hallam: Either one. Either or both. 

COURT: You may answer the question.— 

Q. Bessie and the boys—whatever the conversation 
was. 

A. May Ihave the question again? 

Q. Did he ever express himself to you in any dif- 
ferent manner from that that you have related in your 
testimony ? 

A. No, sir. 

@. Did you ever have any conversation with the 
defendant Mrs. Smith in regard to Bessie and the Loys? 
T mean in regard to the will. 

A. No, sir. 

Q. Or disposition? You didn’t have any such con- 
versation ? 

Ew. No. 

CROSS EXAMINATION. 


Questions by Mr. Mercer: 

You are a niece of the plaintiff’s mother? 

A. Yes, sir. 

Q. Her mother and your mother were sisters? 

A. Yes, sir. 

Q. And while your aunt lived you were frequently 
in the Smith home? 

A. Yes, sir. 

Q. After the defendant was married to Mr. Smith 
were you as frequently there? 

A. Notso frequently. 

Q. You, of course, were married to Mr. Hartzell 
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during the years, or a great many of the years you lived 
in Minneapolis? ) 

A. No, Iwas not. We were just married in 1901. 

Q. In 1901. But you had lived there? 

A. IThad lived there though before. 

@. But you of course both lived there together until 
he came west at the time he said? 

A. Yes, sir. 

Q. That is the point I wanted, Mrs. Hartzell. 
Now, I understood you to say you never had any con- 
versation with Mrs. Smith, the defendant here, Mrs. 
Wallace, with respect to any matter of any will, or pro- 
viding for those boys, or for Bess? : 

A. None about the will. The boys were mentinned. 

(. But none about any future provision for the 
boys? 

A ees. 

Q. What was that? 

A. Well, she said that she understood what P. B. 
had wished, and she intended to carry out his wishes re- 
garding the boys. 

Q. When was this? 

A. It was very soon after his death. 

COURT: With whom was that—that was Mrs. 
Smith? 

A. With Mrs. Smith, yes. 

COURT: Where was that conversation? 

AS “At her home: 

Q. Who was present? 

A. My husband and myself and Mrs. Smith, and 
that is all. 
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Q. Your husband, who has just been on the wit- 
ness stand, was present at such a conversation as that? 

A. Yes, sir. 

Q. Did you know that Bess so annoyed Mr. Smith 
by her conduct for some time that he would occasionally 
break down and cry, and call in his friends, and ask 
them to refute the stories that she was telling? 

A. I did not. I never heard of that. 

Q. You understood, during the time that the plain- 
tiff was away, after the marriage to the defendant, that 
she was on the stage? 

mae. Yes. 

Q. You understood that while she was on the stage 
Mr. Smith contributed a portion of the amount neces- 
sary to support her? 

A. Yes, sir. 

Q. You understood that he provided a nurse for 
the children while they lived there in the home? 

Ee 6 eS: 

@. And that the nurse lived there in the home with 
the defendant and Mr. Smith while the plaintiff was 
away? 

A. Yes, sir. 

Q. And you understood that there subsequently 
came a time when the plaintiff returned from the stage 
and went to Ohio to live with some of your relatives, to 
visit with some of your relatives? 

A. Tovisit, yes. | 

Q. You understood that the plaintiff then went 
west into Washington or Oregon with the children to 
live? 
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A. Wes. 

Q. And to move entirely away from Mr. Smith’s 
home? 

A. Yes, sir. 

Q. Now, at the time of this conversation which you 
say occurred in 1900 the plaintiff had a husband named 
Donald McLean, didn’t she? 

Q. He was living there with Mr. Smith? 

A. Yes, sir. 

Q. Shortly after the plaintiff's mother died Don- 
ald MacLean and the plaintiff, and their son Donald, 
the oldest boy, came back and lived in the home of Mr. 
Smith? 

A. Yes, sir. 

Q. While he was a widower? 

A. Yes, sir. 

Q. Now, Dr. MacLean started in to practice med- 
icine there, you understood that? 

A. I didn’t know anything about that. 

Q. You didn’t know anything about that? 

A. No. 

@. You didn’t know anything about the terms, 
then, on which they came back there? 

A. No, I didn’t. 

Q. Mrs. Smith was not present at any conversa- 
tion which you had with Mr. Smith, was she. ahout Bess? 
I don’t recall. She might have been at times. 
You don’t remember of any, do you? 

No. 


You don’t remember of any time when Mrs. 


Oro>r 
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Smith was present when you had a conversation about 
the boys? 

A. No, not particularly. She might have been in 
the room or not. I don’t recall. 

Q. You don’t recall that she was? 

A. No, sir. 

Q. The plaintiff’s father was alive during all these 
vears ? 

Yes, sir. 


A. 
Q. He is alive yet? 
A. Yes, sir. 

Q 


Donald MacLean, as you understand, is still 


A. Yes, sir. 

Q. The father of these boys? 

A. Yes, sir. 

Q. At the time when you say Mr. and Mrs. Smith 
were in California, the plaintiff had been married to Mr. 
Price, and was living with him, as you understood it? 

A. Yes, sir. 

Q. And the boys were living with the two of them? 

A. Yes, sir. 

Q. The plaintiff sometimes lived with her father, 
didn’t she? 

Not after she went to California. 

Before she went to California? 

Before she went to California. 

Did she take a trip to Europe with her father? 
Yes, sir. Oh, I misunderstood. You meant with 
Mr. Ailes her father? 


Q. I said her father. 


.POPOD 
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A. We always spoke of Mr. Smith as her father, 
and I got it mixed up. 

Mr. Mercer: I move to strike out what she under- 
stood. 

@. I am speaking of her father. 

A. She didn’t live with her father that I know of 


ev any time. 


peu) 


Her own mother? 
Yes, sir. 
She was married at California to the second hus- 


Q. Didn't she go to Europe with him? 
A. She went to Europe on a trip. 

Q. She married while she was over there? 
A. Yes, sir. 

QQ. Mr. Smith was at home? 

A. Yes, sir. 

Q. Mrs. Smith was at home? 

A. Yes, sir. 

Q. 

A. 

(el, 


eu 


band, wasn’t she? 
Yes, sir. 
Mr. Smith was in Minneapolis? 
Yes, sir. 
You understood that Mr. Smith knew reither 
of those men to whom she was married personally at the 
time she married them, didn’t you? 

A. Yes, sir. 

Q. Now, do you know whether or not Ned Price 
after he was married to the plaintiff adopted the chil- 


oF 


dren? 
A. I never heard of that? 
Q. You never knew of that? 
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A. I never heard of it, no, sir. 

Myr. Hallam. It is admitted that he did. 

My. Mercer: Price adopted the children legally, 
didn’t he? 

mir; Hallam: Yes. 

Mr. Mercer: And that was soon after he married 
mel. 

My. Hallam: I think so. 

Q. This trip you mention in which you say some- 
thing about a visit of Mr. and Mrs. Smith, you under- 
stood that that was the time Mr. Smith went to the 
Hawaiian Islands or Japan, and came back through 
California? 

A. Yes, sir. 

Q. He just stopped on the way? 

A. Yes, sir. 

Q. Now, did you know that before the plaintiff 
and her boys went west to live Mr. Smith tried to get 
some of her own relatives to take them, and offered to 
assist in paying the expenses if they would only take 
them out of his home? 

Yes, sir. 

Did he try to get you to do it? 

No, sir. 

He tried to get your aunt, did he not? 
Yes. 


Did he try to get your mother also, as you 
understood ? 


A. I didn’t understand that. 


Q. And you understood that Bess’s own relatives 


OFoOro>r 
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didn’t want to undertake to keep them even though Mr. 
Smith paid, didn’t you? 

A. Yes, that aunt that he asked. 

Q. Yes. 

A. There are reasons for that though—good rea- 


Q. Beg your pardon? 

A. I say she had good reasons for that. She was 
a business woman, I mean, and was not at home. 

Q. You never had any more definite conversations 
with Mr. Smith about any of these matters than what 
you have told? 

A, Ne 

Q. Nor with Mrs. Smith? 

A. I didn’t have any with Mrs. Smith. 


REDIRECT EXAMINATION. 


Q. You said a few moments ago, in answer to a 
question of counsel, that there were good reasons why 
your relatives didn’t want to take Bessie and the boys, 
as I understood you. Wall you tell what those reasons 
were, if you know? 

A. The aunt, as I understood it, whom he request- 
ed, or asked her if she wouldn’t take care of the boys—- 
I didn’t understand that Bessie was to be with them; 
I understood that he asked her if she would take the 
boys home, provide for them; but she was a nurse, and 
was away from home a great deal, and felt that she could 
not give up her business to take the boys. 


COURT: That was her reason, not his. 
A. Yes, sir. 
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Mr. Mercer: That is why I didn’t hardly think that 
was material—I didn’t pursue it any further. 

SOURT: Yes 

Q. You said, in answer to one of the questions, that 
you heard a conversation of the defendant after she mar- 
ried Mr. Smith, or some remark with reference to her 
understanding his intentions under the will? 

A. Yes, sir. 

Q. Do I understand that that occurred at his 
house ? 

mm. iW es, sir. 

Q. Was it in a conversation between you and the 
defendant? 

A. Yes, sir. 

Q. Was there any one else present, do you remem- 
ber? 

A. Just my husband. 

Q. Now, have you stated that conversation in full, 
or will you state now what was said there? 

COURT: I think she has been over that. 

Mr. Hallam: Well, 1 think so. 

COURT: If there is anything additional, it is all 
right. I do not want to take up the time of the court 
going over the same thing. Did you state that in full 
at that time? 

A. Yes, sir. 

Q. By what name, if you know, was the complain- 
ant generally known in Mr. Smith’s family after her 
mother’s death and after she resided there with the chil- 
dren? 

Mr. Mereer: I believe the answer admits that she 
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was known considerable of the time by the name of 
Smith, but her own friends and relatives knew what her 
actual name was, doesn’t it? 

COURT: Is that admitted? 

Mr. Mercer: In that way. 

Mr. Hallam: It is not fully admitted. It is not as 
fully as alleged. 

COURT: You may answer that question. 

A. After her mother’s death and her divorce, she 
still went by the name of MacLean, if that is what you 
mean. 

Q. That was after the marriage? 

A. You mean before her marriage, when she lived 
with them, do you mean? 

Q. I will ask you now, during the time that her 
mother was alive, after her mother married Mr. Smith, 
by what name was she generally known, if you know? 

A. Elizabeth Smith. 

Q. Was she known by any other name so far as 
you are aware? 

A. Not after her mother married Mr. Smith. 


RECROSS EXAMINATION. 


Q. While Mr. Smith and your aunt were living 
together, she was frequently called Bessie Smith, wasn’t 
she? 

A. That is all I ever heard her called. 

Q. She went to Europe, did she not, under the 
name of Ailes, with her own father, as you under- 
stood it? 

A. No, sir, I didn’t understand. 
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COURT: What was that name? 
Mr. Mercer: Ailes. 
COURT: That was your aunt’s name under her 


former marriage? 


cA 
Q. 


Yes, sir. 
All the relatives always knew what her actual 


name was, didn’t they ? 


A. 
Q. 
A. 
Q. 
A. 


Q. 


Yes, sir. 
As Ailes? 
Yes, sir. 
You knew? 
Yes, sir. 
REDIRECT EXAMINATION. 


Do you know anything further about the cir- 


cumstances of Bessie’s trip to Europe, when she was 
married, than you have stated in your testimony—any 
more circumstances in regard to that than you have 


stated ? 
A. 


No, sir. 


Excused. 
ELIZEBETH M. PRICE. 

Called as a witness in her own behalf, being first 
duly sworn, testified as follows: 


DIRECT EXAMINATION. 


Questions by Mr. Hallam. 
Mrs. Price, you are the complainant in this suit? 


O>Oor 


Yes. 

What is your age? 

36. 

When was your last birthday? 
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A. The 14th of this month. 

Q. Do you remember the occasion of the marriage 
of your mother and Mr. Smith? 

A. \ Vier avell: 

Q. Do you remember what year that was? 

Mr. Mercer: Isn't that all admitted by the plead- 
ings, Mr. Hallam? 

Mr. Hallam: I think that year is admitted. 1893. 

COURT: 1898 was the time, was it? 

A. Yes, sir. 

Mr. Mercer: It is admitted. 

Q. At that time you were 14? 

A. Yes, sir. 

Q. Had you known Mr. Smith prior to his mar- 
riage to your mother? 

A. “Yes, 

Q. About how Jong, if you remember, had you 
known him before their marriage? 

A. Well, I can’t tell just how long in years, but it 
had been a long time, because 'I always called him Uncle 
eter, 

Q. Well, never mind that. Just answer, to your 
best recollection, how long you had known him. You 
say it was several years, you think? 

Mr. Mercer: If there is any materiality to this— 
it is away back, something that I cannot see has anything 
to do with this case. 

COURT: You may answer generally how long 
you had known Mr. Smith before the marriage. 

A. Quiteawhile. Asa child I knew him. 
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Q. Do you remember how old you were when your 
mother was divorced from your father? 

A. No. 

Mr. Mercer: That is admitted in the pleadings, 
Mr. Hallam. 

Mr. Hallam: I don’t think the date of that is ad- 
mitted. 

My. Mercer: ‘There won’t be any question about it. 

COURT: It is unnecessary to go into that further. 
It is enough to know they were divorced. 

Mr. Mercer: That is admitted in the pleadings. 

COURT: I don’t see any other bearing that might 
have on the case. 

Q. You remember the occasion of the marriage of 
your mother to Mr. Smith? 

A. Yes, sir. 

Q. Had they been keeping company for some time 
before that marriage? 

Objected to as incompetent and immaterial. 

COURT: You may answer that generally. 

A. Yes. 

Q. And in the course of that courtship you saw him 
frequently, did you? 

me 6S. 

Q. Were you and your mother living in Minne- 
apolis at that time? 

A. Yes. 

Q@. Did you and your mother constitute the whole 
of your family at that time? 

Ex.  Y €S. 
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Q. And you had become pretty well acquainted 
with Mr. Smith before the marriage? 

A. Yes. 

Q. And you said, I believe, you were in the habit 
of calling him Uncle Peter? 


A. Yes. 
Q. What did he call you? 
A. Bessie. 


Q. After the marriage, did your mother and Mr. 
Smith go on a wedding journey ? 
Ves: 
Did you go with them? 
Ves. 
You were your mother’s only child? 
Ves. 
Were you the only child she ever had? Do you 


OFOror 


know as to that? 

A. No. There was a child before me, but it died as 
an infant. 

Q. Mr. Smith never had any children of his own? 

A. No, not that I know of. 

Q. After the marriage of your mother and Mr. 
Smith, did they reside together in Minneapolis? 

Mr. Mercer: That is admitted in the answer that 
they did. 

COURT: Did they? 

A. Yes. I beg your pardon? 

Q. And did you live with them? 

A. Wes: 

Q. You say they took a wedding trip after the 
marriage, and you went with them? Where did you 
go on that trip? 
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A. ‘To Chicago, to the World’s Fair. 

Q. It was at the time that the World’s Fair was 
in session ? 

em, Yes. 

Q. Now, what, if anything, was said on the occasion 
of that trip by Mr. Smith to you in regard to your rela- 
tion in the family ? 


Mr. Mercer: Objected to as irrelevant to any issue 
under the pleadings here, and on all the grounds on 
which I objected as to the evidence, on account of the 
nature of the answer, and the bar of estoppel, ete. 


COURT: ‘Is this alleged? 


Mr. Hallam: Yes, it is alleged in the complaint 
that Mr. Smith, from the time of that marriage, took 
this complainant as his daughter; it was understood 
that she was to be his daughter; expressly so understood, 
and that was the family relation that existed during the 
succeeding years; and that is an important fact in con- 
templation of the equitable decisions, under the plead- 
ings. 

Mr. Mercer: I would like to have counsel point 
out the portions of the complaint to which he refers, be- 
cause express permission was given them to amend, by 
stipulation, if they wanted to undertake to prove any 
adoption; and we understand that there is not an issue 
upon the question of adoption here as the matter 
stands. 

Mr. Hallam: ‘There is sufficient allegation in the 
complaint. The word adoption was not used. I am 
not seeking to show that the word adoption was used in 
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these conversations. It is not so alleged in the com- 
plaint. 

Mr. Mercer: That is what I understood. 

Mr. Hallam: There is a sufficient allegation in the 
complaint substantially to the same effect. 

COURT: I understood you are relying upon an 
oral contract by which the children were adopted, or 
substantially so. Is that the relationship? ‘I have not 
read this complaint vet. 


Mr. Mercer: It is not that they were adopted. It 
is simply that there was an agreement to make a will. 

COURT: Very well. Confine yourself to that, 
then. ; 

Mr. Hallam: If your Honor please, we also rely 
upon the statements and conversations which occurred 
immediately after the marriage of Mr. Smith, which 
the complainant has alleged in the bill, and I think 
they are very fully and specifically stated, although the 
word adoption was not used. 

Mr. Mercer: I call the court’s attention to the fact 
that we don’t understand that there is anything prior 
to this alleged agreement that could in any way affect 
it. We understand that they claim an agreement here 
in October, 1900, and that modification of that agree- 
ment in Iebruary, 1902. ‘That we understand is their 
cause of action, if they have any. 

COURT: ‘That was an agreement to make a will, 
and not for adoption. 

Mr. Hallam: Back of that we specifically state 
conversation—in fact, right after this marriage of 
Mr. Smith and the complainant’s mother. We seek to 
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show by the evidence, within a large volume of equitable 
decisions, while the word “adoption” was not used, it 
was that in effect, and there are leading equitable deci- 
sions of the same kind where the word adoption was 
not used that hold it is a sacred obligation. 


Mr. Mercer: In order that the court may have the 
matter in mind, if it be the contention that they are 
trying to prove contract with Mr. Smith while he was on 
this wedding trip, we certainly shall object that it is not 
alleged in this complaint in any way so as to make any 
contract, or any obligations of that sort. We were 
brought here on the contract specifically alleged to have 
been made, in both cases, in October, at a subsequent 
time, several years afterwards. 

Recess taken until 2 P. M. 

Portland, Oregon, June 22, 1915, 2 P. M. 
ELIZEBETH M. PRICE. 


Resumes the stand. Direct examination resumed. 
(Question read.) 


COURT: You are suing under this contract. It 
is proper that you should define the relation, by your 
witnesses, of these parties one to another, and their con- 
duct one toward another, for the purpose, not of prov- 
ing contract or establishing the contract, but to put the 
court in the position of the parties so as to determine 
what the contract was; and that is as far as I think you 
would be entitled to go, with regard to showing the re- 
lationship of these parties. But you must stand or fall 
by the contract. In other words, you cannot make a 
contract out of the conduct of the parties from the 
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simple relations one to another. I will receive this testi- 
mony for the purpose of showing the relationship of the 
parties, so as to put the court in the position of the par- 
ties when they made the contract, to aid the court in in- 
terpreting the contract. 

Mr. Mercer: I suppose perhaps I ought to have 
the objection there that that would not be binding upon 
the defendant. 

COURT: You may have that objection. 

Mr. Mercer: May we have an exception? 

COURT.» ies 

(Question read.) 

A. Mr. Smith said that I was hereafter to be his 
daughter; I was to be his little girl, and that he was to 
be my father; that my name was to be Bessie Smith, and 
not Bessie Ailes any more. 

Q. Well, can you state the circumstances any more 
fully under which he made that remark? 

COURT: That was immediately after the mar- 
riage of your mother? 

A. This was in the train going down; and the oc- 
casion for it was, I said something— 

Q. Just a moment. You didn’t understand the 
court’s question. 

COURT: Was that immediately after the mar- 
riage of your mother to Mr. Smith? 

A. Very shortly after, on their wedding trip. 

Q. Now, go on and tell. 

A. I was speaking to my mother, and called her 
“Mother,” and I turned to my dad, and called him—I 
said, ‘“Isn’t that so, Uncle Peter?” And then he took 
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me on his lap, and told me that I was not to call him 
Uncle Peter any more; that I was his little girl, and 
that my name was to be Bessie Smith instead of Bessie 
Ailes. 

COURT: How old were you at that time? 

A. 14 

Q. What was your answer as to your age? 

AER 

Q. Do you recollect, or were you in the habit of 
taking trips from time to time with your mother and 
Mr. Smith? 

Mc | EGS 

Q. Do you remember of how you were in the habit 
of registering at hotels? 

A. “P. B. Smith, Wife and Daughter.” 

Q. I wish you would tell the court, in a general 
way, what Mr. Smith’s manner towards you and treat- 
ment towards you were from the time of his marriage to 
your mother on. 

Mr. Mercer: I think that may be rather a danger- 
ous conclusion for an interested party. I would rather 
that specific things be brought out. 

COURT: I will hear the testimony on that. 

Exception allowed. 

A. Will you repeat the question? 

(Question read.) 

A. Just exactly as a father, and he was—in fact, he 
was—I don’t know what word I want to use—he was 
more lenient and indulgent to me than a great manv 
fathers were with their own daughters; if that answers 
the question. 
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Q. Was he in the habit of kissing you and caressing 
you? 

A. Wes: 

Q. Did you have any regular habit of kissing him 
when he was leaving the house or when he came home? 

A. Always. 

Q. During those succeeding years? 

AD ates: 

Q. And were your relations with him universally 
or uniformly cordial, as that of a daughter, or otherwise? 

A. Unusually so. 

Q. By what name did you customarily call him? 

A. “Dad.” 

Q. And what did he ordinarily call you? Did he 
have any particular name for you—nickname or pet 
name? 

A. He called me “Bess” or Betsy Bobbitt.” That 
was his particular name for me. 

Q. What name did you use in school and in church? 

A. Elizabeth Smith. At the first, however, while 
I was younger, I was called “Bessie.” When I got 
older I was called “Elizabeth,” my name. 

COURT: Under what name were you married to 
vour first husband? 

A. Ailes. 

Q. That was in what year? 

A. In 1899, in London. 

Mr. Hallam: I will inquire into that presently. I 
will ask to have this marked. 

Book marked ““Complainant’s Exhibit A.” 

Q. I show you Complainant’s Exhibit “A,” and 
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especially the first page of it, and will ask you what 
that it. 

COURT: What is that? 

Myr. Hallam: That is a schoolbook of hers, a pres- 
ent from one of her teachers, showing the name. 

COURT: Show it to counsel. 

Mr. Mercer: I don’t see how that is material here. 
Counsel can read that little statement into the record, if 
he wants an exception to it, with the understanding that 
he doesn’t need to put in the whole book. I object to it 
as immaterial under the pleadings. 

COURT: Very well. You may read it in. 

Mr. Hallam: I offer to show by the witness that 
Complainant’s Exhibit “A” on the first page reads as 
follows: “Samedile. 5 November, 1898. Mademoi- 
selle Elizabeth Smith, 106 East 16th St., Minneapolis, 
Minn.” I offer to show by the witness that Complain- 
ant’s Exhibit “A” is a present from a teacher of hers 
during this period from 1893 to 1899, when she was 
livmg in Mr. Smith’s house. 

COURT: Is the date on that? 

Mr. Hallam: I think it is. 

Mr. Mercer: November 5, 1898. 

COURT: Did you receive that book as a present 
from your teacher? 

A. Yes, sir. 

COURT: And she wrote that? 

A. Yes. 

COURT: Very well. Let that be copied in. 

Mr. Mercer: I want the objection to that that it 
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would not be binding upon the defendant; no foundation 
for it. 

COURT: Very well. You may have your excep- 
tion. 

Q. State what Mr. Smith’s habit was durmg these 
years from 1893 to 1899, when you were married, with 
regard to supplying you with money ? 

A. J never had any fixed allowance, but I always 
had plenty of spending money. 

Q. And furnished to you by Mr. Smith? 

A Yes: 

Q. Was he free in furnishing you with money ? 

A. Very. | 

Q. Furnished you with whatever you asked, or was 
he in the habit of offering, or what was the custom in 
that regard? 

A. Why, I had almost everything I asked for. 

Q. I mean in the way of money. I am speaking 
now particularly in the way of money. 

A. Well, I always had plenty of spending money; 
more than the rest of the girls. 

Q. And what in a general way was your custom 
in regard to dress during those years from 1893 to 
1899, as to how you dressed? 

Mr. Mercer: My exception goes to all this line of 
testimony 4 

COURT: Very well. 

Q. Do you remember the question? 

A. Yes, how I was dressed. 

Q. Yes, ina general way, just your style and mode 
of dress, its expensiveness or otherwise. 
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A. Why, I was always well dressed, and tastefully 
dressed. 

Q. And Mr. Smith—I have not asked you—did 
Mr. Smith supply you the expenses, or did your mother 
have means by which your expenses were paid, or were 
they paid by Mr. Smith? 

A. They were paid by Mr. Smith. 

COURT: In other words, Mr. Smith supported 
your mother well and you well? 

A. Very well. 

COURT: Well, I think that is enough on that sub- 
pect. 

Q. Didn’t you attend a Young Ladies Seminary 
at any time? 

A. I did at one time. 

Q. I believe that is admitted in the answer. Yes. 

Mr. Mercer: Oh, I think so. I think we admit in 
the answer that she had attended a Young Ladies’ Semi- 
nary. 

Q. Were you in the habit of attending places of en- 
tertainment, such as theaters, with your father, or with 
Mr. Smith and your mother? 


A. Yes, sir. 

Q. Frequently? 

pee Yes: 

Q. And did you join any club with them? 

A. Why, yes, the Minnekada Club, I was a mem- 
ber. 


Q. Just in general terms, what was the Minne- 
kada Club? 
A. A country club. 
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At the lake? 

At Lake Calhoun, I think. 

Do you remember when you joined that club? 
We were charter members, the three of us. 


OFOFro 


Do you remember how your name was entered 
as such charter member? 

A. Elizabeth Smith. 

Q. Now, coming down to 1899, that is the year you 
were married ? 

iM, NES, 

Q. Will you tell the court the circumstances of that 
event? You took a trip to London with your natural 
father on that occasion ? 

a ies. 

Q. Well, now, will you briefly as you can relate 
that circumstance to the court—the circumstance of your 
going and of your marriage? 

COURT: That was with your own father? 

A. This was with my own father, 

COURT: What bearing has that on this case? 

Mr. Hallam: Well, the defense seems to think it 
is important in their behalf, and I want to explain just 
what the whole circumstance of that was. The fact is— 
I think it is undisputed—that her own father was di- 
vorced from her mother at the time that she was six 
years old, and that from that time up to this occasion 
she had very little, if anything, to do with him, but she 
did when she made that trip. 

COURT: This is just prior to the marriage be- 
tween the mother and Mr. Smith, that she took this trip 
with her natural father? 
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Mr. Hallam: No, your Honor. This trip to Eng- 
land was in the year 1899—six years after the marriage 
of her father, and on the occasion of her marriage. 

Mr. Mercer: While her own mother was still alive? 

Mr. Hallam: Oh, yes, her own mother was still 
alive at that time. 

COURT: I don’t understand the importance of 
that here. I will hear what there is in it. 

Q. Well, go ahead. 

A. The circumstances of my going, and how it 
came up? 

Q. Yes. How it came, how it occurred, and your 
marriage. 

A. Well, I don’t know just how it came up in the 
first place; but my own father, Mr. Ailes, wrote and 
asked if I might be permitted to take this trip with him 
—he was going over on business. It was discussed at 
the house, and I was very eager to go—a trip abroad— 
and my dad didn’t want me to go; he didn’t approve 
of it. 

COURT: When you speak of your dad, whom do 
vou mean? 

A. Mr. Smith. 

Q. You always use that term in talking to him? 

Ee GCS. 

Mr. Mercer: The same as your father, I suppose. 

A. I never called him anything but Papa Ailes— 
my own father. 

Mr. Mercer: You called him Papa Ailes and Mr. 
Smith dad? 

A. Yes. Dad didn’t like the idea of my going—he 
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didn’t like me to go with Papa Ailes. But mother 
seemed to favor it, inasmuch as it would be an experi- 
ence, and as she said, she doubted very much if dad could 
ever cross the ocean, and she thought it would be of an 
educational value. So Dad consented that I should go. 

COURT: You were then 20 years of age? 

A. I was 19. 

COURT: Had you finished your education at that 
time? 

EAC) ees: 

COURT: What school did you attend? 

A. I went to Lake Erie seminary near Cleveland, 
Ohio. 

COURT: Did you graduate there? 

A. No; I didn’t graduate. 

COURT: But you had finished your education at 
that time? 

A. Well, yes, my school education. 

COURT: Very well, proceed. Excuse me for in- 
terrupting. 

Mr. Hallam: Certainly. I would be glad to have 
your Honor ask any questions. 

Q. Go on and tell about this trip to London with 
your natural father. 

A. I went to New York alone, and met him there. 
Papa Ailes I am speaking of now. 

Q. Well, your mother and Mr. Smith consented 
to the trip, did they, finally? 

A. Oh, yes, they consented finally for me to go. 

Q. Did they furnish the expense or did Mr. Ailes? 
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A. Why, I think Dad furnished the money to New 
York. 

Q. To New York. Well, go right on. You say 
you met Mr. Ailes? 

A. I met Papa Ailes in New York. We sailed in 
just a day or so. This was in January, 1899. We just 
went to London. We were there just a little while. 

COURT: How long were you gone on that trip? 

A. On that trip, I was just about two months. 

COURT: And your father furnished the expense of 
that trip? 

A. Father Ailes. 

COURT: Yes. 

A. Yes, after I had gone on board the ship. 

COURT: Did you have any other companion trav- 
eling with you? 

A. Beg pardon? 

COURT: Did you have any other companion ex- 
cept your father traveling with you? 

A. No. 

COURT: You returned m about two months 

A. Yes. J was married in London. I was married 
pver there. 

COURT: That is the point you wanted to prove? 

Mr. Hallam: I wanted to bring out the cireum- 
stance of that marriage. 


Q. Was it on that trip that you met Dr. MacLean? 
Eee Yes: 

Q. Did you meet him on the boat going over? 

A. Yes. 

Q. 


What name did you go under on that trip? 
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A. Why, after I had got to New York I went as 
Miss Ailes. 

Q. What was the reason of that, if any? 

A. On account of, well, the proprieties—the looks 
of the thing. Mr. Ailes was my own father—it seemed 
best that I should take his name on the trip. 


© 


Now, you met Dr. MacLean on the ship going 
over to Europe? 

Yes. 

And became acquainted with him? 

Nes: 

And did you become engaged to marry him? 


Pee me ae 


Yes, subject to my Dad and my Mother’s ap- 
proval. 

Well, did you communicate with them? 

I did. 

Where were you—did you write them a letter? 
Not on the ship. 

No, but where and when? 

Immediately upon my arrival in London, 


OPOroroa; 


Asking their permission to marry? 


Mr. Mercer: Wait just a moment. If there is any 
letter that is in writing, we would like to have the letter. 


COURT: Have you got the letter? 

A. No. 

COURT: It has been destroyed? 

A. Why, I presume so, that is so many years ago; 
after Mother’s death, all her papers were destroyed. 

COURT: You simply requested that they give 
their consent? 
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A. Yes, I told them I had met the doctor and 
wished to marry him. 

COURT: Had you their answer? 

A. Yes, I received their answer. 

COURT: Is that what you want to show? 

Mr. Hallam: Yes, sir. 

Q. Have you the letter here? 

A. No, I have not. 

Q. Do you remember when you saw it last? 

A. Not since I was in London. 

Mr. Mercer: Not since what? 

A. Not since I received it. 

COURT: What did you do with the letter? 

A. I don’t know. I didn’t keep it. I didn’t sup- 
pose it was necessary. 

Q. Well, were you in fact married in London? 

A. We were. 

Q. And was Dr. MacLean then connected with the 
United States Army as surgeon? 

A. Surgeon in the United States Army. 

Q. Well, was he at the time that you were married ? 

A. No, he was not at the time. He had resigned 
from the service, but he was afterwards reinstated. 

Q. Well, how soon afterwards? 

A. While we were in London. 

Q. And you were married in London in what time 
of the year—what month? 
February 20th. 
And where did you go from there? 
Immediately home, here to this country. 


Oror 


To this country, but what point in this country ? 
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A. We landed in New York, and the doctor was 
ordered to report at once to Washington, D. C. 

Q. As a surgeon in the United States Army? 

A. Yes, to get his commission. 

Q. And then you went from New York to Wash- 
ington? 

A. To Washington. 

Q. Did he receive his commission there? 

A. He did. 

Q. Where did you go next? 

A. We were ordered to Savannah, Georgia, Gen- 
eral Hospital. 

Q. Did you go at once to Savannah, Georgia? 

A. We did. 

Q. About what time did you reach there? 


Mr. Mercer: We admit in the answer that the doc- 
tor was stationed at various places in the country. I 
don’t see how there is any materiality in the different 
places. 


COURT: I don’t see how it is material as to where 
they lived after that. 


Mr. Hallam: I would like to bring up this: 


Q. Did your mother visit you and the doctor at any 
time? 

A. She came down very shortly after we were sta- 
tioned at Savannah. 
She came down to Savannah? 
Yes, 
And she made a visit with you there? 
ijes: 


POP © 
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Q. Did you and the doctor afterwards, and if so 
at what time, visit Minneapolis? 

A. It was the next June, on my birthday, we had 
been ordered to the Presidio in San Francisco, and we 
applied for two weeks leave, which we spent at Minne- 
apolis. 

Mr. Mercer: What year was that, Mr. Hallam? 

Q. Iwill ask the witness what year it was. 

A. That was still 1900. 

COURT: ‘What year were you married? 

A. 1899. 

Mr. Mercer: Does she know what year she was mar- 
ried. ‘That would be 1900. 

A. 1900. 

Mr. Hallam: I don’t want the witness to become 
confused. Was this the summer following? 

A. This is the following June. 

@. June following your marriage in February? 

ue. DES. 

Q. And you visited with your people with the doc- 
tor in Minneapolis? 

Vics: 

In June, you say? 

In June. 

And how long were you there? 

We were there two weeks. 

Were you entertained by Mr. and Mrs. Smith 


OrFroOoro>y 


during that time? 
A. Certainly. 
Q. And were any social functions given in your be- 


half? 
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A. Continually. 

Mr. Mercer: I cannot see how there is any possible 
materiality to that. 

Mr. Hallam: Showing they fully confirmed the 
marriage. ‘I want to cover that—that is all. 

Mr. Mercer: We haven’t questioned that. 

COURT: The marriage is admitted, and that will 
confirm itself, as far as that 1s concerned. 

Mr. Hallam: I want to show their approval. 

Mr. Mercer: We haven’t questioned that they were 
married or that they were divorced. 

Q. Now, where were you in the following winter? 

A. At the Presidio, California. 

Q. And where did you go from there? 

COURT: I don’t think it is necessary to follow 
that up. 

Mr. Hallam: I want to bring out, for the purpose 
of showing the intimate relations, one particular inci- 
dent that I am leading to now, and I will come right 
to it, your Honor: That they were later stationed at 
Honolulu in the winter of 1900, or 1899-1900, and that 
the complainant was then pregnant with child, and Mr. 
and Mrs. Smith made a voyage over there and stayed 
several months with them during that time. 

COURT: ‘You may show that voyage. It is not 
necessary to show where they were. 

Mr. Hallam: ‘I don’t wish to follow all the steps. 

Q. I will ask you to state to the court whether Mr. 
and Mrs. Smith visited you at Honolulu, and if so when? 

A. Yes, they did. 

Q. Was that in the winter or summer? 
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A. ‘That was late in the winter and the early spring. 

Q. Following your marriage? Was it the next 
spring after your marriage, or when? 

=. Ys. 

Q. Well, now, then, are you clear what year that 
would be that they visited you? 

A. 1900. 

Q. Early in 19002 

Myr. Wood: I think the witness is confused. I think 
she said she was married on February 20, 1900. 

A. No, I was married in 1899. Donald was born 
in 1900. 

Mr. Hallam: ‘so understood. 

Mr. Wood: Ihave it wrong then. I have February 
20, 1900. 

Mr. Hallam: If she said 1900, I think she misspoke 
herself. 

Mr. Mercer: At any rate the Mrs. Smith who visited 
her at that time was her own mother? 

Mr. Hallam: Oh, yes, her own mother. 

Q. How long, if you remember, did Mr. and Mrs. 
Smith stay at Honolulu? 
Until after my eldest son was born. 
And when was he born? 
March 8, 1900. 
Then where did they go? Where did Mr. and 
Mrs. Smith go after that? 

COURT: The allegation of the complaint is she 
was married February 20, 1899. 


Mr. Mercer: And that allegation is admitted in the 
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answer, and there are quite a number of these formal 
things that are admitted. 


COURT: I think you may very well avoid inquir- 
ing about anything that is admitted. 


Mr. Hallam: I shall endeavor to do that, your 
Honor. Sometimes I inadvertently fail to draw that 
distinction. 

q. You say they returned to Minneapolis shortly 
after the child was born? 

i | Wes 

. Did you and the doctor continue in Honolulu 
for a time after that? 

A.  Yies: 

Q. Then when, if at all, did you return to Minne- 
apolis. 

A. Why, after Dad had written to the Doctor that 
mother was very, very seriously ill, and that she needed 
me and wanted me, and that it was most important that 
I come home. 

Well, did you come home? 

We came home as soon as possible. 
Did the Doctor come with you? 
The Doctor came with me. 

And the child? 

And the child. 


Can you relate any incident briefly as to Mr. 
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Smith’s relations and attentions there at that visit in 
Honolulu, while you were pregnant with the child, and 
those months while you were there? 

Mr. Mercer: We admit it in here that Mr. Smith 
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treated her as well as a step-father would ordinarily treat 


a child. 


COURT: I don’t think it is necessary to repeat that, 
because we assume that it is so. 


Mr. Hallam: Very well, your Honor. 


Q. 


Now, coming down to your return to Minne- 


apolis, you said your mother was very ill. 


7M 
Q. 
HAG 
Q. 


you? 


A. 


Bes: 

When did you reach Minneapolis? 

On June 12, 1900. 

And you say the doctor and the child came with 


I was not able to bring the baby alone, and I 


could not get a nurse. 


Q. 


Did the doctor still hold his position, or had he 


resigned his position in the army? 


OProroporor 


He resigned in San Francisco. 

Now, did your mother die during that summer? 
Yes 

At what time? 

That night. The night of June 12th. 

After you arrived? 

Yes. 

Shortly after you arrived? 

Yes. 

Did you and the doctor—it may be a little lead- 


ing—did you and the doctor and the child then live in 
the house with Mr. Smith? 


BN 


Q. 
A. 


Yes. 
From that time on? 
Yes. 
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Q. And who had charge of the house after your 
mother’s death? 

A. IJdid. 

Q. How long did Dr. MacLean continue to so re- 
side, or you and he together with the child, to so reside 
in Mr. Smith’s house? 

Until that fall, the following fall. 

Well, what month? 

October, I think. 

Did the doctor go into business in Minneapolis? 
He took a suite of offices and furnished them. 
‘In what building? 

In the Medical Building. 

Did Mr. Smith co-operate with him in that, in 


Oe Pe ee 


any way? 

iN, GES: 

Q. Did Mr. Smith introduce him among his friends? 

A. Yes, sir. 

COURT: FHiad he resigned at that time? 

A. Yes. At first he had applied for a leave of ab- 
sence to bring me home with the baby, but he could not 
get it. He had had two weeks’ leave, you see, in June 
preceding; and at that time the surgeons were very busy, 
and he could not get leave, so he resigned. 

Q. Was anything said or done between Mr. Smith 
and you and Dr. MacLean, after your mother’s death, 
with regard to making permanent arrangements for you 
and him to live in Minneapolis? 

Mr. Mercer: If that is calling for a conclusion, I 
think it is improper. If he is calling for conversation, 
I would like to fix the record upon that matter. 
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COURT: Fix the time of that, and then let her 
state what he said. 

Q. Was anything said, and if so when, as near as 
you can remember, between Mr. Smith and the doctor 
and vou about your remaining permanently in Minne- 
apolis? | 

Mr. Mercer: We object to that as an attempt to 
show a conversation with Mr. Smith, who has since died, 
and in Minnesota where the statute would prohibit an 
interested party frem testifying to that sort of a con- 
versation. Second, upon the ground that, under the 
pleadings here, the matter is res judicata. Third, that 
the complaint does not state any cause of action for any 
relief here in equity—and that I shall want to argue 
later; and that matter is outlawed, and four or five wit- 
nesses—at least four—-who would have been material 
witnesses have died before this matter is brought up 
again. 

COURT: Do you plead laches here? 

Mr. Mercer: We plead what we thought pled 
laches. 

COURT: Your objection will be overruled; you 
may have your exception. 

Mr. Mercer: We plead among other things as laches 
that this matter was held up until Mrs. Smith could not 
elect to take under the statute the same property because 
it was too late when it was known that the plaintiff was 
going to make any claim. 


\(Exception allowed.) 


Mr. Mercer: Now, was this in the spring when they 
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came, or was this in October, or when was it? I want 
to get that conversation. 

Q. Well, at any time, and if so when, after you 
came and before October? 

A. This was in June. 

q. Shortly after your mother’s death? 

A. Yes, very shortly after. 

Q@. What was said? 

A. It was decided that Dr. MacLean and baby and 
I should stay there, and live with Dad, and keep house 
for him. He was very much broken up over my mother’s 
death, the Doctor had resigned from the army in order 
to bring me home, thinking that my presence would pro- 
long my mother’s life a little longer. 

Q. Prolong what? 

A. My presence there—Dad insisted on my coming 
home, hoping that my presence there would delay my 
mother’s death. 

Q. What, if anything, was done in the way of look- 
ing for a house as a suitable residence for you and the 
doctor and your father? 

Myr. Mercer: Before you go into that, if it won’t 
interrupt you, the first question as to a permanent ar- 
rangement—is that what you meant to leave? The wit- 
ness didn’t say so. The first question was as to what 
was said about a permanent arrangement. 

Mr. Hallam: I think the answer is to that effect, 
responsive to that question. I will ask the witness again. 

Q. Was the conversation that you had about your 
and the doctor’s staying there permanently with Mr. 
Smith? 
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A. Yes; that he had resigned, and he was to take up 
private practice in Minneapolis, and we were to live 
there. 

COURT: You were to make your home with your 
father ? 

“.. Yes, and the baby. He was very fond of the 
baby. | 

Q. Pursuant to that, was anything done about look- 
ing for a suitable house for you and the doctor and your 
father? 

A. Yes. he doctor had found a suite of offices, 
and had them furnished, and the house that we had had 
before, he thought it would be better to get a larger one 
on account of the nursery. 

COURT: Your father hadn’t owned his home then? 

A. No, we never owned our home. 

COURT: Did you live at the hotel? 

A. No, we rented a house. 

COURT: I mean by your father, Mr. Smith. 

Bho CES: 

COURT: Your Dad? 

A. Yes, we just had a rented house. We didn’t 
own a house. 

Mr. Mercer: It is admitted in the pleadings that he 
didn’t own any real estate, if your Honor please. 

A. But we intended to buy a home at that time, 
a larger home for the larger family, and we looked 
around a good deal in order to find a suitable house. 

Q. ‘I don’t want to linger unduly, but can you speci- 
fy any particular locations where you looked at houses? 

COURT: I don’t think that is material. 
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Mr. Hallam: Very well. I will withdraw that ques- 
tion. 

Q. Now, at this time, when you were so looking to 
a permanent arrangement, was the relation between your 
Dad, as you colloguially called him, and the doctor cor- 
dial? 

ox, ges: 

Q. State whether or not friction afterwards arose 
between them. 

A. Yes, it did. 

@. And can you state to the court briefly how that 
arose, any incidents great or small from which it grew, 
that you observed ? 

A. Well, it was not long before there was friction. 
The first serious thing—and vet it didn’t seem serious 
at the time—Dad objected to some of the doctor’s hab- 
its; he objected seriously to him smoking cigarettes, and 


that was a bone of contention first, until other things 
grew out of that. 

COURT: What did that result in? 

A. It resulted in their disagreeing about almost 
everything. 

Q@. And then that trouble culminated at what time, 
in what month, if you remember? 

A. In October. 

Q. And what was done at that time in regard to 
Dr. MacLean leaving Minneapolis? State if you know 
what part your father took in that. I mean Mr. Smith. 

Mr. Mercer: The same objection goes to that line 
of testimony, and the same exception. 


COURT: Yes. 
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Why, Dad insisted that he leave at once. 
Did he leave? 
Ves. 


Now, what, if anything, was said or done about 


Oror 


your going with him? 

A. I wanted to go with him and take the baby. 
Dad wouldn’t allow me to do so. 

Q. You knew he had no means to support you, how- 
ever, did you not? 

A. Yes. But'I thought we would get along some- 
how. But Dad refused to allow me even to consider 
going with the doctor; that he had no home and no way 
to care for us, and that I was his daughter, and that I 
absolutely could not go with Dr. MacLean; that I must 
stay with him. 

Q. Let me ask you at this time, just briefly, during 
the vears before you were married was Mr. Smith in the 
habit of calling you his daughter ? 

A. Always, invariably. 

Q. Well, now, then, coming back to this occasion 
in October, 1900, what was the final outcome? What 
was done at the last when the doctor left, if anything, 
and said? 

A. Well, I insisted upon going with the doctor up 
to the last moment, and the last thing, Dad took Baby 
Donald out of my arms, and said that if I was so foolish 
as to want to go with a man who had proven himself 
to be the sort of a man—that sort of a man—that I 
could not take the baby; that he would keep the baby; 
that I could go, but he would keep the child. So I thought 
the baby needed me more than the Doctor did, and I 
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stayed with the baby, hoping that the doctor would find 
a position and make a home for us later; that we could 
go to him then. 

Q. You say Mr. Smith took the baby away from 
you and held it? 


A. Yes, took the baby out of my arms. 

Q. On the occasion when he was leaving? 

A. Yes. 

@. And thereupon you remained and the doctor 
left? 

A. The doctor left. 

Q. And you stayed there with the baby from that 


time forward. 

Ac dial 

Q. For some time? 

COURT: How long did you remain there after 
that? 

A. Iremained there until after he had married Mrs. 
Wallace. 

COURT: His second marriage? 

A. Wes: 

Q. Iam coming back, but I will ask you when that 
was that he married this defendant. 

A. In May, 1903. 

Q. Now, I don’t want to lead or suggest, but are 
you sure you are correct as to the year? I think it is ad- 
mitted in the pleadings it was 1902. 

Mr. Mercer: It is admitted in the pleadings, Mr. 
Hallam, it was in May, 1902. 

Mr. Hallam: May, 1902. 

Q. Now, after the Doctor had gone, did you have 
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any conversation with My. Smith concerning the ar- 
rangement under which you were to stay there, or did 
he make any suggestions to you in that regard? 

A. Yes, he did. We had a very important talk. 
THe told me— 

Mr. Mercer: I make the same objection I made a 
little while ago to this prior conversation. 

Objection overruled. Exception allowed. 

Q. Now, just let me ask you, if you remember the 
circumstance, when and where you had this conversa- 
tion. 

A. Yes. The first conversation we had after the 
Doctor left was the next evening. I was in the nursery, 
just getting the baby ready for bed. I was nursing 
him just before, putting him to sleep. That was early 
in the evening—about half past five, I think I put him 
to sleep at that time. 

Q. You say you were nursing the baby? 

A. Yes. And as I said, Dad was very very fond 
of the baby; he had never known a little one before; and 
he always came to the nursery first thing as soon as he 
came in the house. And he came up there, and I was 
erying—felt very badly. And Dad told me I ought not 
to grieve, I ought to be glad that I was rid of a man like 
that; that he would never be able to take care of the baby 
and me as he should do. Of course this was not all in se- 
quence—this was as he walked up and down the floor. 
He told me that I was his daughter, and that it was my 
duty to him as my father, and my duty to the baby, to 
stay with him in the home that he had there, and to keep 
up the home and look after him, and that the sooner I 
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would consent to leave the Doctor—divorce him-——make 
up my mind to give him up entirely, the better it would 
be for all of us. And it was the same evening that he, 
as I say, was walking up and down with his hands be- 
hind his back, and he said that if I would give him up 
entirely that everything he had would be mine when he 
had gone. 

Mr. Mercer: Wait just a moment. If your Honor 
please, I move to strike out that part as not germane to 
anything in this complaint. There is no such contract 
as that alleged, that if she would break up with her hus- 
band he would give her his property. ‘That would be, 
of course, an illegal consideration to start on. There is 
nothing of that kind alleged in the complaint. 

COURT: I will take the testimony, and determine 
that question after. 

Exception allowed. 

@. What did you say, if anything? 

A. I don’t think I said much of anything then. 

Q. Well, what did you say, if you remember? 

A. Iremember that I said that I thought the Doc- 
tor would be able to care for us soon, and that I would 
not give him up. 

COURT: You did not consent to give him up? 

A. I did not consent. 

Q. Was that about all the conversation that even- 
ing? 

A. I think that was about all that evening. As [ 
said, I was feeling very badly, and he repeated it so many 
times, that I should be glad to be rid of him and that he 
cared for us, and that we were the only things he had 
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left; after my mother’s death, he said that I and the baby 
were all he had, and that we should stay home and take 
care of him, and give up all thought of going back to the 
doctor. 

Q@. You remained in the house? 

“A. I remained in the house. 

Q. In charge as your mother had been? 

A. In charge as my mother had been. 

Q. Now, did you have any subsequent conversation 
along the same line? 

A. Frequently we had conversation. 

Mr. Mercer: Well, now, if there are any conversa- 
tions, let us have them fixed; if there is anything vou 
claim any contract on, let us know where it is and what 
ais. 

Mr. Hallam: Yes, I am going to. 

Q. Now, you can specify each particular conversa- 
tion, when you had them, or how frequently they came. 

A. Well, my Dad was disappomted that I still had 
any thought whatever of going back to the doctor, and 
in the morning, almost the first thing he would say, he 
would come in the dining-room to the table, and he would 
say, “Well, Bess, are you going to give up this man?” 
T would say, “No,” and that would perhaps drop. Then 
he would say another time, “Have you come to your 
senses yet?” He was just continually banging away at 
me all the time, and saying continually that when I 
would give up this man, who had proven himself no good 
and in no position to take care of the baby and me, that 
everything he had would be ours. He repeated that over 

and over and over again all during this time. 
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Q. Meantime you were pregnant with your second 
child? 

A. Mes, 

Q. From what time were you pregnant with him? 
When was he born? 
In July. 
Of what year? 
190%, 
How long did that state of affairs go on? 
That continued until that fall, I would not con- 
sent to give up all thought of the doctor. 

Mr. Wood: Which fall do you mean? 

Q. Well, this started in the fall, as I understand, in 
October, when the Doctor left. 

A. I mean to say it continued all that winter until 
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the following spring. 

. And go right on and tel] what further was said 
between you. 

A. And finally—my health was very, very poor, 
and finally, I think it was in the last of April or the first 
part of May—this is 1901—I couldn’t stand it any 
longer; I was very miserable and unhealthy; and I said 
to Dad, “All right, go ahead and get the divorce.” He 
did. And then I accepted. Then is when I accepted, 
that I would stay—gave up all thought of going to the 
doctor, decided that I would stay and make my home the 
rest of my life, as I thought, there in my home. 

Q. You did that in answer to his repeated requests 
and suggestions, or otherwise? 

Mr. Mercer: Objected to. I think that is an im- 
proper question. Let the witness tell what she told Mr. 
Smith. 
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COURT: I think it would be better not to lead the 


witness. 

Mr. Hallam: Very well, your Honor. 

Q. The divorce was obtained? 

A. A divorce was obtained. 

Q. You say the second child was born in July— 
Robert? 

A. Robert was born on July 9, 1901, 

Q. Meanwhile you were remaining under the same 


relation ? 
A. Yes. 
Q. Keeping charge of the home? 
A. Yes. 
Q. Robert was born there in Mr. Smith’s home? 
A. Yes. 
Q. Under his roof. What was Mr. Smith’s treat- 


ment of you at the time that the child was born, in a gen- 
eral way, as to being solicitous or otherwise? 

Mr. Mercer: We admit his treatment was good. 
No question about that. We admit Mr. Smith treated 
anybedy right when he had anything to do with them. 

Mr. Hallam: All right. 

@. There is one circumstance I want to bring out in 
regard to the naming of this boy. What was said be- 
tween you and Mr. Smith in regard to that? 

Mr. Mercer: Objected to as immaterial to any is- 
sue in this case. 

Mr. Hallam: I think that is material. 

COURT: You may answer that question. 

A. IThad no boy’s name ready for him. 

@. Did you have a girl’s name ready? 
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A. Yes. So I suggested naming him Peter. He 
didn’t think that was a proper name for such a little 
thing, and suggested naming it after me, naming it Bob. 


Q. Because that was the nickname he had for you? 
“A. Gites: 

Q. So he was called Robert? 

iM, “WEES 

Q. 


Then, do I understand that you were the head 
and mistress of your father’s home from the time that 
your mother died down to the time that he married the 
defendant? 

Mr. Mercer: Now, do you mean the housekeeper? 

Mr. Hallam: In charge in the same manner as her 
mother was. 

Mr. Mercer: I think that is open to conclusion. I 
think the witness ought to tell what she did there. 

COURT: That is a conclusion. State what she 
did. 

Q. I will withdraw the question, and ask you what 
your relation was in the house from the time of your 
mother’s death down to the time of Mr. Smith’s marriage 
to the defendant. 

A. What my relation was? 

Mr. Mercer: What she did. 

Q. What your status was in the house. 

A. Why, I didn’t do any housework, the manual 
part of it, at all. I simply decided what the meals were 
to be, and what was necessary for the house. I had a 
maid, whom my mother had trained, who then became 
housekeeper, the working housekeeper of the house. I 
had none of those duties. 
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COURT: You managed the affairs of the house 
as your mother had prior to that time? 

A. Well, yes, in as far as I could; but my mother 
had trained Emily; that was our maid. After that I 
went on as far as I could, as my mother had done. 

Mr. Hallam: I will ask to have this photograph 
marked for identification. 

Marked “Complainant’s Identification B.” 

Q. I show you complainant’s Exhibit B and ask 
vou if you know what that is. 

Yes. 

What is it? 

A photograph of my mother and myself. 
Taken about what time, if you know? 

About 1898—’97 or ’98. I must have been about 
17 or 18. I can’t remember the date. 


Q. That was before you were married? 

Mr. Mercer: What relation can that have to this 
case? 

Mr. Hallam: It may be of very great importance, 
but it seems to me it throws some light on the situation. 


Mr. Mercer: I object to that as irrelevant to any 
issue in this case. 


COURT: Who had the photograph taken? 

A. Why, we did. 

COURT: I don’t think that is material. 

Mr. Hallam: Very well. Note an exception, please. 


Q. Before this divorce was obtained, were you in 
communication at all with Dr. MacLean? 
A. Yes. 
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Q. About how frequently, if at all, if you know, 
if you remember? 

A. I don’t remember how frequently. 

Q. Until the time that you consented to this diz 
vorce, you were contemplating renewing your marriage 
relations with him? 

A acs: 

. Consented to the bringing of this proceeding. 
After you consented to begin these divorce proceedings, 
as you have testified, did you continue your correspon- 
dence with the Doctor? 

A. Not after I had written him as to my intention. 

@. Did you in any subsequent years renew that cor- 
respondence with him? 

A. Several years after. 

COURT: I don’t see what that has to do with it. 

Mr. Hallam: I don’t suppose subsequent corre- 
spondence has. 

Q. Did you tell Mr. Smith, or did Mr. Smith know, 
you were corresponding with him, or do you know as 
to that? 

A. Why, I don’t know. 

Q. Did you tell him you were not corresponding 
with him? 

A. Nie: 

Q. Make any statement to him with reference to 


A. No. 
@. But you hadn’t up to then consented to break 
off your relations with him? 


A. No. 
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Q. Now, do you remember the occasion when the 
defendant at any time was a visitor and guest at your 
house in Minneapolis subsequent to these events that vou 
have been relating? 


A. Yes. 


Mr. Mercer: May the objection which I made go 
to the line of testimony with respect to the defendant? | 


COURT: Very well. You may have the same ob- 
jection and exception. 


Q. One thing I overlooked. Was Mr. Smith in 
the habit or not of introducing you as his daughter during 
your girlhood? ) 

Mr. Mercer: She has already been over that. 


COURT: She testified to that already. 
Mr. Hallam: I had forgotten that she did. 


Q. Coming down to the last question, I think you 
said you did remember such a visit from the defendant. 


a, Wes: 
Q. I will ask you if you remember when vou first 
niet the defendant. 


Yes. 

Do vou remember the occasion ? 

Very well. 

Will you state to the court that occasion and 


OPror 


the circumstances, if you remember. 

A. Dad telephoned to me—it was in the morning 
some time; he had gone down to the office—he tele- 
phoned me and said that some old friends of his were in 
town and that he would like to invite them out to lunch, 
and could I come down. 

(). Telephoned you at the house? 
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A. At the house. And I said, “Yes, certainly.” 
I was in the habit of entertaining any friends of Dad’s. 

Mr. Mercer: You said that? 

Q. Do you mean you said that? 

Ae No: 

@. You are simply saying it now? 

Mr. Mercer: Just hold her to the conversation as 
much as you can, Mr. Hallam. 


Mr. Hallam: Yes, I will endeavor to do that. 


Q. Before that, can you fix about the time of this 
occasion when you first met her, that you are coming to? 

A. I cannot be sure, but I think it was late in the 
summer or early in the fall of— 

Q. It is admitted in this case that the marriage cf 
the defendant and Mr. Smith was in May, 1902. Now, 
Tt will ask you in reference to that. 


Mr. Mercer: I will tell you quite a number of other 
things that are admitted, if you like, so we don’t have 
any question about them. 


Mr. Hallam: I am asking her in reference to that. 


“Ir. Mercer: I have made a short statement here ot 
the admissions in the pleadings, which I will read. It is 
not exactly in the words, but it is as they appear. The 
pleadings admit: 

1. That plaintiff spent considerable time in Min- 
neapolis during the last four years, as she alleged. 


2. Defendant is a citizen and resident of Portland, 
Oregon. 


3. That plaintiff is 35 years old and the daughter 
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of Lyman and Lillie D. Ailes; the former still living, 
the latter died in June, 1990. 

4, Plaintiff’s mother was divorced from her father, 
and married P. B. Smith on the 12th of July, 1893, and 
lived with him until her death. 

5. ‘That from the marriage of the plaintiff's mother 
to P. B. Smith until her marriage to MacLean she lived 
with them most of the time and was sometimes called 
“Smith.” 

6. That plaintiff married Donald MacLean in Lon- 
don, in I*ebruary, 1899. 

(b) There were two children, as it is claimed here, 
by that marriage. 

‘(c) ‘That MacLean was stationed at various points 
unknown to the defendant in the United States Army. 

(d) ‘That plaintiff returned to Minneapolis to visit 
her sick mother when her mother was ill, and that plain- 
tiff was more or less with her mother in her last illness. 

8. ‘That in effect MacLean left Minneapolis after 
becoming involved in some unpleasant affair. 

That defendant married Peter B. Smith in May, 
1962, and for some months afterwards plaintiff and her 
children resided with and were supported by them. 

That on the return of the plaintiff from the stage in 
1903 she resided with them for some months; again, in 
August, 1905, plaintiff was married to Mr. Price. 

That Mr. Smith owned no real estate during the 
times in question, nor when he died, and that Mr. Smith 
died August 16, 1907, leaving personal property as listed 
in the complaint; that he left a will dated January 10, 
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1906, bequeathing all of his property to the defendant, 
and appointing her the sole executrix. 

That on August 27, 1907, defendant petitioned the 
probate court for allowance of that will, and probate was 
granted on it. 

That soon after September 1, 1907, plaintiff and her 
husband Price arrived in Minneapolis and visited defend- 
ant. ‘Chat is, after Mr. Smith’s death. 

That the appraised value of the property turned 
over, we admit the appraised value of the property as 
they allege, as $94,000.00, as found by the probate court, 
without the expenses being taken out; and that there 
was the Price note and two shares of worthless stock. 
That means that they allege in the complaint that there 
was other property, and we admit that this property was 
there, and that then there was a note of $2000, to which 
was attached a memorandum from Mr. Smith that it 
should go to the plaintiff here, and which was given to 
her, as the evidence will develop, according to his wishes, 
after he died; and that there was a little worthless mining 
stock in addition to that. 

Those things are all admitted. It doesn’t seem to 
me we need take any time going into them. 

Mr. Hallam: 'I will endeavor to avoid all those points 
that are admitted. 

Q. Now, the marriage of Mr. Snnuth and the de- 
fendant was in May, 1902. Now, with reference to that 
time, can you remember approximately how long it was 
before that, this event you are now speaking of when you 
first met the defendant 


A. I think it was in the preceding fall. 
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@. Now, are you clear, or is that your general recol- 
lection ? 

A. That is my general recollection. 

Q. Well, in any event, go on and state what oc- 
curred at that time. You have stated he telephoned you. 

A. He telephoned me, and I told dad, “Yes, cer- 
tainly,” I would be down. I asked where I was to meet 
them; if at the club at what time; and I was told to meet 
them in front of the Metropolitan theater at one or one- 
thirty. And‘ didso. I met Dad and Mrs. Wallace and 
her brother. 
Her brother? 
Byacs, 
Go on. What did you do? Did you go to lunch? 
We went to lunch. 
The four of you? 
The four of us—had lunch. 
You don’t remember where you went to lunch? 
Yes, we went to Shiek’s. 
Then what occurred, if anything, after lunch? 


oe ee) ee eS 


Why, after lunch, Mrs. Wallace grew very con- 
genial, and Dad had to go back to business, and Mrs. 
Wallace and her brother and myself went on—I don’t 
remember the circumstances, but anyhow we went over 
to St. Paul. I went with them, just for the trip. 

Q. Spent the afternoon and evening? 

A. The rest of the afternoon. That was the first 
that I met them. 

Q. From that time forward, after that first meet- 
ing with the defendant, state to the court whether you 
saw her occasionally and how often. 
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A. Why, yes, [saw her. I was very much attracted 
to her, and spoke about her to Dad, how very glad I was 
to have met her, and suggested having her visit us. Dad 
gave his approval immediately; he was very glad that 'I 
should do so. I don’t remember whether I asked her 
then or not to visit me. I think I did. I think she visited 
us right then, though I am not sure. 

Q. Do you recollect whether she visited you on more 
than one occasion at the house? 

A. Yes, she was at the house twice as a visitor. 

Q. Do vou recollect how long she stayed on those 
occasions ¢ 

A. No, but she made a visit of several days or a 
week or so. 

Q. Do you recollect whether Mr. Smith visited her 
at her home—which was then at Fargo, North Dakota? 

A. Her home was at Fargo, North Dakota. 

Q. Have you recollection as to that, whether Mr. 
Smith visited her? 

A. Not that I know of. 

Q. Do you remember the occasion of the defend- 
ant’s engagement to marry Mr. Smith? 

A. Yes. 

Q. Do you recollect about when that was? 

A. Yes, it was some time in the winter—let me see, 
they were married in May, 1902. 

Q. Yes. 

A. ‘It was in the winter before that, preceding their 
wedding. 


vs. Marie Dewey Wallace, 209 


Q. Well, the occasion of their engagement to mar- 
ry, you recollect? 

A. Yes. 

QQ. And where did that occur, if you know? 

A. It occurred at our home. 

COURT: I don’t think that is necessary in this 
case. 

Mr. Hallam: We are coming right to a conversation 
in relation to that, your Honor, the morning after the 
engagement. 


Mr. Mercer: They allege in their complaint some- 
thing about a conversation that took place there. 


COURT: Oh, very well. 


Q. Now, at about the time that the engagement to 
marry was made between the defendant and Mr. Smith, 
did you have a conversation concerning that engage- 
ment, and concerning property matters, with Mr. Smith? 


A. With Mr. Smith, yes. 

Q. I will ask you when that was, with reference to 
the time that you learned of the engagement? 

A. It was the morning that I learned of the en- 
gagement. 

Q. Well, now, from whom did you learn of the en- 
gagement? 

A. Mrs. Wallace. 
When did you learn of that? 
That night. 


Well, did you have a conversation with Mrs. 
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Wallace when you learned of that engagement from 
her? 

A. I did. 

Q. Will you state to the court where that occurred? 

Mr. Mercer: ‘I will admit it was in the house there, 
if they had any conversation. Well, I don’t know—I 
may not admit there was any conversation. Was it in 
Minneapolis, or was it in Fargo? 


COURT: It was in Minneapolis, was it? 


A. Yes, it was at my home. 
COURT: State what was said then. 


Mr. Mercer: May I have the same objection to that 
alleged conversation as to the October one, because it 
is plain, as I understand, that this conversation is a ma- 


terial one. 


COURT: Yes, you may have the same objection 
and exception. 

Q. Go on and answer the court’s question. 

COURT: Call attention to the conversation. 

Q. The conversation had between you and the de- 
fendant at that time. 

Mr. Mercer: That is alleged in the complaint, Mr. 
Hallam, if it is the one I think it is, as having taken place 
in January or February—I think February. Do you 
know when it was? 

Q. I will ask the witness if you can remember just 
when that was, what month it was in. You said it was 
in the winter, as I recollect. Dio you remember the 


month? 
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A. Yes, it was cold weather. I don’t remember the 
month. 

Mr. Mercer: I will fix that on cross examination. 

COURT: Very well. 

Q. What was the conversation between you and the 
defendant? 

A. Why, she and Dad had gone either to a concert 
or to a lecture that evening, and I hadn’t gone. I had 
remained home, and had gone to bed. And owing to our 
lack of room, Mrs. Wallace was rooming with me— 
shared my room. She wakened me, if 'I had been asleep 
—anyhow I was awake. She came to bed. She took 
me on her arm and told me that my Dad had asked her 
to be his wife. She furthermore said that she knew how 
fond I was of Dad and how fond he was of me and the 
children, and that she would never interfere with us in 
any way nor come between me and my Dad. We hada 
long talk, and she said that I was young—lI was too 
young to have the responsibility of having the house and 
taking care of the house, with the maids, with the babies; 
that she thought it was too bad that I had married so 
young—that I had never had a young !adyhood—that ‘I 
had simply jumped from girlhood to womanhood; and 
when she married Dad and came into the house that I 
would have much more freedom and time to enjoy my- 
self. I was very fond of her. I thought myself—I was 
glad of anything that would make Dad happy—I was 
glad; and when she was so nice about it, saying that she 
knew how close the relationship was between my Dad 
and myself and my babies, and that she would never inter- 
fere, why, 'I think I told her how glad I was in a way; 
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that naturally it seemed odd to have any one take moth- 
er’s place, but that it was all—I was glad. 

Q. Now, that was about all of the talk? 

A. That was about all. 

Q. Now, I think vou said the next morning a con- 
versation occurred between you and your father. 

Mr. Mercer: Note the same objection. 

Same ruling and exception allowed. 

Q. Go on and state to the court what was said be- 
tween vou and your Father next morning. 

m. "Wext morning I was at the telephone in the din- 
ing room when Dad came down to breakfast, and he came 
up to me, and he put his arm around me and said he had 
something to say; that he had asked Dewey to be his 
wife. By “Dewey” I mean Mrs. Wallace. 

Q. He used the word “Dewey,” did he? 

mm. “Ses. 

Q. That was the common name used for the de- 
fendant? 

A. Yes. To be his wife. 

Mr. Mercer: A little louder. 

A. That he had asked Dewey to be his wife. He 
had his arms around me then, and I think I felt rather 
badly in a way, to think that any one else would come 
and take mother’s place; and Dad said, with tears in his 
eyes, “Now, Bess, I don’t want vou to think that any one 
could ever take your Mother’s place.” But he said that I 
was young, and should have my own friends, and that 
he needed a companion, and that there was no reason why 
we should not all live together and be very happy, and 
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it would give me more freedom; and, as long as Dewey 
and I were so fond of each other, that he thought we 
would all be happier with that arrangement. And I re- 
member that I said, “Yes,” I was glad for anything that 
would make him happier. All the time, of course, there 
was this little feeling that one could not very well help. 
And then he said that this would make some difference 
to me. He said, “Instead of you having everything ‘I 
have when I am gone, you will have one-third, and the 
boys will have one-third, and Dewey will have one-third; 
but,” he said, “{f think we will have enough for all.” That 
was practically all that was said, because it was rather 
a tense situation. And I said, “All right,” and then 
we went to breakfast. 

Q. Following that time, did you entertain the com- 
plainant '(defendant) at your home in Minneapolis dur- 
ing the period of the engagement? 

A. Certainly. 

@. On more than one occasion? 

A. Why, she visited me, and came to Minneapolis 
for shopping. 

Did you give any social functions in her honor? 
aWes: 

More than one? 

Mes: 

At the house—at the home? 

Nice: 

Did you attend the wedding? 

Yes. j 

At what place? 

Fargo, North Dakota. 
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Q. Was anythirig said there to you about the execu- 
tion of a will? 

A. No: 

Q. Was anything more said about property matters 
down to that time, or at that time to you by Mr. Smith 
or the defendant? | 

A. No, nothing more, just what he said the morn- 
ing when he told me of the engagement. 

Q. When did you first learn that he made a will 
at Fargo? When were you first informed that he had? 

A. Why, just lately. 

Q. Well, when do you mean by just lately? 

A. Why, since I have been in Leavenworth, Wash- 
ington. 

Q. Well, specify more fully, if you can, if you re- 
member when you were first told of that, and by whom. 

A. Why, you mean now the first time that I heard 
of the will? 

Q. The first time you ever heard of the will, yes. 

A. Why, it was just April. ; 

Q. In April? 

A. Yes. I think it was just before the time set for 
the first trial. 

Q. April of the present year? 

A. Yes, April of the present year. Hither March 
or April. 

Mr. Mercer: Perhaps the Court’s attention ought to 
be directed to the fact that that will about which counsel 
is Inquiring was not the will that was probated, but was 
another will with different provisions, an earlier will. 
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will. 

COURT: Do you want to produce in evidence the 
first will or its contents ? 

Mr. Hallam: We expect to produce it, yes, your 
Ffonor. I will state in that regard that it has been intro- 
duced in evidence by the defendant in Minneapolis, in 
connection with their testimony, or stipulations there, 
and it is now on file. 

Mr. Mercer: The execution of it is stipulated, and 
it is here in court: I didn’t want to get the wills con- 
fused. 

COURT: Was that made at the same time that the 
marriage took place? 

Mr. Hallam: Yes, your Honor, at the time of the 
marriage or thereabouts, and at Fargo at her home. It 
was executed at Fargo, not Minneapolis. 

COURT: What were the provisions of that will? 

Mr. Hallam: ‘The provisions of that will were to the 
effect that he gave $5000 to this complainant and $5000 
in trust for the benefit of her two boys, in trust without 
bond, to the complainant and the defendant jointly, with 
the provision that if either of them died the survivor 
should be the trustee, to keep that and invest it for the 
benefit of the two boys, and for their education, ete. 

COURT: What became of the balance of the prop- 
erty? 

Mr. Mercer: ‘It went to the defendant with the ex- 
ception of a Chamber of Commerce membership that 
went to his nephew, Arthur Smith. 
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Q. Did you at the time of the wedding hear any- 
thing about any policy of insurance upon Mr. Smith’s 
life for the benefit of the defendant? 

“A. INO, 

Q. When did you first hear of that? When were 
you first told that there was any such? 

A.. On, my former trip here, in April of this year. 

Q. Now, up to this time you were still in charge 
of the home in Minneapolis? 

eX, des, 

Q. After the wedding, did Mr. Smith and the de- 
fendant take a wedding trip? 

Wes: 

Come west here to the coast? 

ies: 

Gone about how long? 

Why, a couple of weeks, I should say. I don’t 
know exactly. Two or three weeks. 

@. And meanwhile were you in charge of the home 


> Ole 


while they were gone? 

m. Ges! 

Q. You went back from Fargo to Minneapolis? 

Ay oMes: 

Q. And resumed your usual duties there in the 
home at Minneapolis? 

A.  Yies. 

Q. And after the wedding journey Mr. Smith and 
the defendant returned home? 

A. Mes: 

@. And you lived there together for some time? 

A X/eS, 
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Q. Now, how long did you all remain there in the 
home together? 

A. Until, I think, it was September—yes, it must 
have been in September that I went on the stage. 

Q. Before going on the stage—I want to come back 
though and ask you whether this arrangement was cor- 
dial and agreeable—the living together? 

COURT: How long after the marriage was it you 
went on the stage? 

A. Why, it was the following fall. 

COURT: You stayed at home in the meantime? 

A. Yes. 

COURT: And your two boys? 

me “Yes. 

COURT: What was done with your two boys when 
you went on the stage? 

A. They stayed there with my Dad and Mrs. Smith. 

Q. How long did they continue to stay there? 

A. Until I came back. 

Q. When was that? 

A. At the end of the season, in June—the first part 
of June or the last of May. 

Q. Before going on the stage did you have a talk 
with your father about what you were to do? 

uw,» Wes: 

Q. Tell what that was and where it was. 

A. ‘It was down at his office. 

Same objection. Same ruling and exception. 

Q. That was shortly before you went on the stage, 
do I understand? 

ing YES: 
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Q. What did you say to him? 

A. I went down to the office in the Chamber of 
Commerce, and I told him that I couldn’t live that way 
any longer, and I asked him—in fact, I begged him to 
allow me to take the boys and get a little flat of our own, 
and take Emily, our maid, who had been with us for 
many years, to be the housekeeper, so that we could live, 
as '[ say, in an apartment or flat of our own, and near 
the house, where Dad could see the children every day 
going to and from the office. He refused. He said 
that that would not do at all. He said that my place 
was in his home; that I was his daughter, and that that 
was my place, in his home, and that it would cause talk; 
and he would not consider it at all that I should have a 
home of my own. Then I told him that i couldn’t stand 
it any longer, that I was very unhappy, and that I 
just couldn’t stand it, and that if he wouldn’t allow us 
to do that that 'I would go and earn my own living. Dad 
was amused at that. He was provoked—very much pro- 
voked at the time, too. But he was amused, because he 
asked what I could do to earn my own living—made the 
remark I never dressed my own children, I think he said, 
and that he didn’t know what I could do to earn a living. 
I told him that would go on the stage. He asked what 
I could do then. ‘I remember very well he said I wasn’t 
very pretty—he couldn’t see much what I could do. I 
told him that I could dance, and that I would go on the 
stage as a dancer, and then he didn’t seem to think it was 
so absurd, because he knew I could dance, though I 
admit he didn’t like the idea, but finally ended by say- 
ing, well, if I could get a position on the stage otherwise 
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than in the chorus, all right, I could try it. So I imme- 
diately proceeded to go ahead and try to secure a posi- 
tion. 

Q. And you secured it? 

zee ll Sectired! it: 

Q. Of the kind that he specified? 

A. Yes. At least it was in the chorus until two 
weeks after I had joined the company. But I had joined 
the company in the position which I eventually took, 
which was really not in the chorus. 

Q. Was there something said about his giving you 
an allowance while you were on the stage? 

A. That was his own suggestion—that I couldn’t 
live on what I would earn on the stage; that I hadn’t 
been accustomed to it, had never done it; and he said that 
he would give me an allowance beside what salary I 
should get. And he said that he didn’t expect me to last 
out the first season; in fact, he was sure that 'I wouldn’t 
last out the first season; and he said that he presumed 
that he would soon hear from me asking him for money 
to come home; he doubted that I could stick it out. 

Q. You stayed through the season, did you? 

A. I stayed through the season. 

Q. Did he send you monthly allowances as he speci- 
fied that he would? 

A. He sent me weekly allowances. 

Q. It was arranged that you were to leave the chil- 
dren at home? 

A. It was arranged that I should leave the children 
at home. 

Q. That they were in care of whom? 
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A. They were in care of—well, Dad and Mrs. 
Smith. They had a nurse girl. 

Q. ‘They had a nurse to take care of them? 

A. Oh, yes. 

Q. And you returned? 

A. At the end of the theatrical season, on the last 
of May. 

Q. What was done then, what was said between 
you and Mr. Smith or the defendant, if anything, about 
your future, what you were to do? 

Same objection. Overruled. Exception allowed. 

A. Why, I was to have $100 a month, and I could 
take my children where [ pleased. And I chose the 
West. It didn’t make so much difference where just at 
that time, but I have always been very fond of the West, 
and I wanted to come back. But I don’t know exactly 
who had made these plans, but anyhow I took my babies, 
and I went out to Tacoma, Wash., and boarded for a 
little while with some old friends. 

@. Was any arrangement made that you know of 
that your natural father, Mr. Ailes, was to pay anything 
toward your support? 

A. Yes, I understood that to be so. 

Q. Did you make that arrangement, or was it made 
by others? 

A. No, it was made by others. 

Q. What was that arrangement? 

A. ‘That Papa Ailes should give me so much a 
month—I think it was $50 a month, but I cannot be sure; 
anyhow, he wasn’t able to carry that out. 
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Mr. Mercer: I understand, without taking any 
time on that, Mr. Hallam, there was an arrangement 
there when she went away, that Mr. Smith and Mr. Ailes 
would each contribute $50 a month, and that Mr. Ailes 
didn’t keep it up very long, and that Mr. Smith paid the 
$100 while they were living out there for awhile. 

Mr. Hallam: That will be understood. 

Mr. Mercer: [I don’t understand that that $100 
continued after she married Price. I think there was a 
modification then. 

Mr. Hallam: Yes. 

Q. How long did you remain at Tacoma, if you 
remember ? 

A. Well, the day after I arrived at Tacoma we 
were quarantined for diphtheria in the house where I 
was staying. 

COURT: How long did you stay? We don’t care 
for all these details. 

A. I was trying to fix it. I should imagine about 
six weeks before the quarantine was lifted. 

Q. Then where did you go from there? 

A. I went to San Francisco. 

Q. Did you live in San Francisco, in the city? 

A. No, I only stayed there for a little while, and 
then I went down to a summer resort the rest of the 


summer. 
Q. What summer resort was that? 
A. Capitola. 


Q. How long did you remain there? 
A. Until the summer season was over. 
COURT: You lived in Mill Valley? 
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A. J lived in Mill Valley up to 1908? 

COURT: Then, what did you do? 

A. Iwent back to Minneapolis with the children. 

Mr. Hallam: Her intervening marriage, I think 
is admitted, 1905, occurred between her and Mr. Price, 
the son of the witness here this morning. 

Mr. Mercer: And they continued to live there in 
Mill Valley for a considerable time together after the 
marriage. 

COURT: Did your Dad contribute to your ex- 
penses after you were married? 

A. ‘To the children, yes. 

COURT: How much? 

A. $50 a month. 

COURT: How long did that continue? 


A. Why, almost wp to his death. 

Q. Did he visit you at any time at Mill Valley? 

A. Yes. 

Q. More than once? 

A. Yes. 

Q. About when were the occasions of those two 
visits? 


A. Well, the first one, I hadn’t been there so very 
long. It must have been about a year, within a year 
since I had left home with the children, he and Mrs. 
Smith. 

The defendant? 

The defendant. 

Yes, they both visited you? 
Yes. 


And how long did they remain? 


OPoOrO 
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A. Well, they stayed over in San Francisco, but 
they visited back and forth. I don’t know just exactly 
how long they were over in the city. 


© 


Well, were your relations with him as pleasant 
as ever at that time? 

Very, very pleasant. 

Did he seem fond of the boys? 

Very fond of the boys. 

When was the next visit? 

The next visit, I think, was after the earthquake. 
After the San Francisco earthquake? 

The San Francisco earthquake. 

Shortly after? 

I think very shortly after. 

You heard Mr. Price’s testimony ? 

Mies. 

That is the visit to which you refer? 

Yes: 

What was his conduct then toward you and the 
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boys, as compared with the former visit and his former 
conduct? 

A. Always the same; always devoted to the chil- 
dren—so glad to see them and so glad to see me. 

Q. Did you observe his manner toward the children, 
taking them on his knee, kissing them, hugging them? 

Mr. Mercer: They were small boys, weren’t they? 

Mr. Hallam: Small boys, yes. 

Mr. Mercer: Why, certainly, anybody does that to 
a baby. 

Mr. Hallam: Very well, I will withdraw that. 

Q. Was that the last time you saw Mr. Smith? 
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A. That was the last time I saw him. 


Myr. Hallam: It will probably save time. I have a 
series of letters, if your Honor please, I would like to 
show counsel, from Mr. Smith to the complainant, dif- 
ferent dates, from February 27, 1904, down to March 
1, 1907. 

Mr. Mercer: What is the object of the letters? To 
show that they were friendly? 

Mr. Hallam: ‘That is one thing, to show that they 
were more than friendly; they were cordial with the rela- 
tion of the most cordial character, and a like relation as 
between father and child, or grandchild between him and 
the children, and showing the remittances. 

COURT: I think'I will admit those letters for what 
they are worth, unless there is some objection. 

Mr. Mercer: May it be understood that I may look 
them over after court adjourns, and then if I want to 
object specially to any of them, I will do it; but at the 
present time that the same objection applies to them as to 
oral conversations, so I won’t have to take the court’s 
time now? 

COURT: Very well. 

Marked “Plaintiff’s Exhibits C, C1, C2, C8, C4, C5, 
Coney, Cameo ela 

COURT: They may be admitted, with the reserva- 
tion that they may be objected to by counsel if he de- 
sires. 

Q. Do you remember the occasion of Mr. Smith’s 
death? 

fA. = Wes. 

Q. Do you know when he died? 
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A, “Yes 

Q. Do you remember the date of that? 

A. 1907. 

Mr. Mercer: It is admitted in the pleadings, August 
1G 11907. 

Mr. Hallam: I will ask to have this telegram marked. 

Marked “Complainant’s Exhibit D.” 

Q. ‘I show you complainant’s exhibit “D,” and ask 
you if that is the telegram which you received announc- 
ing the death of Mr. Smith? 

Bk, YES. 

COURT: That is admitted. Does that telegram 
have any further bearing on the question? 

Mr. Hallam: Yes, it has a bearing. 

Mr. Mercer: I object to it as immaterial. The death 
is admitted. What date was that? 

Mr. Hallam: That is dated the 20th. The death 
was the 16th. 

COURT: What is the object of putting that in? 
The death is admitted now. 

Mr. Hallam: The object is this, your Honor: The 
death occurred on August 16th. 

Mr. Mercer: Down East. 

Mr. Hallam: Down East. New Hampshire, I 
guess. ‘Chey brought the remains back to Minneapolis. 
This wire appears to have been dated at Minneapolis 
on the 20th, the day before the funeral, and was received 
on August 21st, Wednesday, the day of the funeral. 
That was the first account or report that she had. 

‘COURT: You want to offer that, then, for the 
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purpose of showing neglect in advising her of her fath- 
er’s death? 

Mr. Hallam: Yes, and circumstances surrounding 
and growing out of that incident. 

Mr. Mercer: If it is material at all, if the Court 
rules it in, it will simply require us to show there was a 
strike on, and no telegram could be sent further east at 
that time. 

COURT: I will admit the telegram. If it is neces- 
sary to explain the delay, it may de done. 

Marked “Complainant’s Exhibit D.” 

Mr. Hallam: ‘'f will ask to have this letter marked. 

Marked for identification “Complainant’s Ex, E.” 

Q. I show you Complainant’s Exhibit “KE,” and 
ask you if that is a letter you received from Mrs. Jessie 
Carey Smith? 

WA. Nes: 

Q. Was it about the date, the time the mails would 
earry the letter from Minneapolis to Mill Valley ? 

AG iec: 

COURT: Who is Jessie Carey Smith? What rela- 
tion did she have? 

Mr. Hallam: Well, your Honor, this telegram from 
the defendant indicates that letters would follow. Now, 
we expect to show, if there is any question, that this is 
the letter to which she referred. Jessie Carey Smith was 
a friend of the defendant, I believe, and is here in court, 
I believe, and this purports to have been written on be- 
half of the defendant, apparently in pursuance of this 
telegram, and there are matters therein which we think 


are worthy of notice in the case. 
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COURT: Who is Jessie Carey Smith? Any rela- 
tion to the defendant? 

ma No 

COURT: She purports to be a stenographer, and 
has a public office there, I presume. 

Mr. Mercer: She was the wife of Mr. Smith’s 
nephew. There is no question about that. 

COURT: Well, that purports to have been written 
in behalf of the defendant. 

My. Hallam: Yes. 

COURT: There is no evidence here showing that 
the defendant authorized the letter to be written. You 
may have it marked for identification, and if you can 
establish it was authorized by the defendant to be writ- 
ten, in any event. 

My. Mercer: And Jessie Carey Smith is here in the 
courtroom. We expect to put her on the stand, so if 
there is any question about that at the time, counsel can 
bring it out. 

Q. Did you return to Minneapolis soon after Mr. 
Smith’s death? 

px Yes: 

Q. Do you remember about when you reached Min- 
neapolis? 

A. I don’t know the date. 

Q. Well, approximately. What month was it? 

A. Why, it was the very last of August. 

Mr. Mercer: We admit about the first of Septem- 
ber in our answer, if that is satisfactory to you. 

A. Certainly. 


Mr. Hallam: No material difference in the record. 
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Q. Now, when you reached Minneapolis, did you 
visit the defendant at the Smith home? 

A. Certainly. 

Q. Did your husband go with you? 

A. 7 Mies: 

Q. Mr. Price. Had the children been adopted as 
Mr. Price’s children before this time? 


A. Yes. 
@. Donald and Robert? 
A. Yes. 


COURT: ‘They were adopted by your present hus- 
band? 

A. Well, my husband, Mr. Price, is dead. 

COURT: Oh, heisdead? The children were adopt- 
ed by him? 

A. By Mr. Price. 

COURT: How did that come about? By your re- 
quest ? 

A. No;at my Dad’s request. 

Mr. Mercer: You mean by Mr. Smith’s request, 
now? 

A. He wished it. 

Q. Now, you stopped at the house a few days, you 
and your husband? 

Ales 

Q. You were there as a guest, or at least you were 
there, whatever it may be called, you were there living 
at the house? 

A. J was there in my own home. 

Q. You were not living in any hotel, I mean? 
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FAL NO, 

Q. You were stopping there at the house? 

A. 6 YO@S. 

Q. Now, did you have any conversation with the 


defendant at that time, or during the course of that visit, 
in regard to Mr. Smith’s will? 

Mr. Mercer: You mean in the presence of her own 
husband, or outside? 

Mr. Hallam: In the presence of her husband, vou 
say? 

Q. Well, I will ask you whether the conversation 
that you had, if vou had any, was in the presence of your 
husband? I don’t know how it is material. 

A. Why, no. I tried to. Mr. Price wanted me to 
bring up the subject, and I tried several times, when it 
was a favorable opportunity, but never found one. 

Mr. Mercer: So that he was not there. That is the 
question ‘I had in mind. Now, as to the conversation, 
let us have the same objection we had as to the conversa- 
tion in January and February, and that they claim to 
have been made in October about the alleged contract. 

COURT: Very well. You may have the same ob- 
jection and exception. You may answer now and tell 
what was said. 

A. Well, then, as I say, I tried to have a conversa- 
tion with her about it, but never seemed to find a favor- 
able opportunity. Finally one day I did have a talk with 
her, and we were alone. It was out on the porch. Shall 
I just continue? 


@. Yes. I will ask you, before that conversation, 
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did you know the contents of the will, or did you learn 
them? 
A. Well, before the conversation I did. But ‘I 
didn’t know it until just before the conversation. 
@. How did you learn the contents of the will? 
A. Mr. Price and I went down to the court house 
and looked at it. 
Q. <And then, shortly after that, you had the con- 
versation at the house? 
At the house. 
You say you were sitting on the porch? 
Yes. 
And was any one present? 
No. 
Did I understand you to say she was sitting 
on the porch and you approached her? 
A. I had been waiting for an opportunity when 


OFrOPror 


there was no one else around, as it was a personal mat- 
ter—family matter. And either I was sitting on the 
porch and she came out, or she was sitting on the porch 
and I came out. I know 'I thought then was the time 
when there were no strangers around, that I could broach 
the subject. 

Q. Well, you broached the subject? 

Ac” Mies: 

Q. What did you say? 

A. I told her that I had seen the will and that I 
was very much surprised that there had been no pro- 
vision for me and the children, and further went on to 
say that I could not understand it—that I couldn't 
understand why there was no provision made for myself 
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and the children. And Dewey said yes, she was sur- 
prised also, and that she knew nothing about it; that 
she was also surprised; that she knew nothing whatever 
about the will, but she said she supposed that it had been 
made that way—it was very short and very brief—for 
business reasons; and she said she knew I was anxious 
to get back to the children in California, or else she said 
she supposed I was anxious; anyhow, that remark came 
up—and that she knew the agreement, and that I could 
go back to Califorma, and not wait for the will to be 
probated. 

COURT: What agreement? 

A. Well,'I presumed that she meant the agreement 
between my Dad and I that I was to have one-third and 
the boys were to have one-third. I took it to mean that, 
because I was speaking about the will, and said I was 
surprised that no mention had been made of us, or me. 
And that I could go back to California, back to Mill 
Valley, and she would send our share to us. ‘That was 
all the conversation. 

COURT: Did this will provide anything for you or 
your children? 

A. Not mentioned in any way. 

COURT: You were not mentioned in the last will? 

A. Not mentioned. And I spoke of how surprised 
if was. 

Mr. Hallam: The last will if your Honor please, 
simply gives all to the wife and names her sole executrix 
—a very brief will; the complainant and the children not 
in any manner mentioned. 
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COURT: Is that admitted? 

Mr. Hallam: That is stipulated into the case, that 
is already on file. 

Mr. Mercer: There is no question about the con- 
tents of that will. It is probated, and we have an exem- 
plified copy attached to the deposition that was taken 
here by stipulation. 

@. Did you remain at the house after that conversa- 
tion any length of time? 

A. No, not any length of time. We left to go 
West. 

Q. And you did go West with your husband soon 
after that? 


A Yes: 
Q. Back to your home in California? 
A Wes. 


Q. And how long did you remain in California after 
that return from Minneapolis? Did you go back to Min- 
neapolis again later ? 

A. I went back the following year. 

Q. Did vou hear anything from the defendant dur- 
ing that time? 

A. No, I never had heard from her during that 
time? 


Q. Did vou write to her? 

A. Yes. 

Q. You went back the following year to Minne- 
apolis? 

“Ae aes: 

Q. Did your husband go with you that time? 

yn INGE 
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Q. Did you and Mr. Price get along well? 

Mr. Mercer: Wait just a moment. It is admitted 
there was a separation. 

COURT: How does that affect this case? 

Mr. Hallam: To explain how she went back home. 
It is only remotely important perhaps. This last visit 
she went back alone with the two children. 

Mr. Mercer: We admit she went back alone, but I 
don’t suppose you mean to attempt to show she ever 
spoke to Mrs. Smith about this matter. 

Myr. Hallam: After her return? 

Mr. Mercer: Yes. 

Mr. Hallam: No, I think not. I think there was no 
conversation between them after that. 

Q. You took the two children back with you, did 
you? 

mA. Wes, 

Q. And you lived in Minneapolis from that time? 

ax. Wes) 

@. And soon after that the proceeding there was 
begun? 

Mr. Mercer: Excuse me. I don’t want to interrupt 
you. Doesn’t she live now with her father down here in 
Washington or Oregon somewhere? 

Mr. Hallam: Well, I am coming to that. 

Q. Soon after that time that suit referred to in the 
pleadings was begun back there in Minneapolis? 

Ace Y es: 

Q. What attorney did you consult? 

Mr. Mercer: Just a moment. The suit was com- 
menced—it was commenced in her name. If there is 
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any question about it here, I took the pains to get the 
original complaint out of the court, the original judg- 
ment record. I have it here in court. 

(Question withdrawn. ) 

Q. Well, you took up a residence. What did you 
do? Did you go to work there? After you returned 
there, did you go into any employment? 

Objected to as irrelevant and immaterial to any issue 
in this case. 

COURT: I don’t think that has anything to do 
with this case. You went to your father after your sec- 
ond husband died? 

A. Only just lately. I earned my own living in 
Minneapolis. I went there. I have only just come 
out to Washington to visit here. I was in Minneapolis. 

COURT: How long did you reside in Minneap- 
olis?@ 

A. Seven years, I think. 

COURT: You earned your own living in Minne- 
apolis? 

ix GES: 

COURT: ‘Then you came West? 

A. Icame West, yes. 

COURT: You are with your father now? 

A. I am staying with him. I am not living there 
permanently. 

COURT: Is he remarried? 

A. No. 

COURT: I think that is enough about that history. 

Mr. Hallam: Very well, your Honor. I would like 
to show a little about the relations, or rather lack of rela- 
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tion between the complainant and the defendant there in 
Minneapolis after her return. 

COURT: Very well. 

Q. After you returned to Minneapolis did the de- 
fendant reside there in Minneapolis for a time? 


im, Ses. 

Q. <And then she removed West here to Portland? 

A. Yes. 

Q. Do you know about when she came west to Port- 
land? 

A. No, I don't. 

Q. Well, is it several years ago or recently? Do 


you know as to that? 

A. Why, I understand that she came west as soon 
as she married Mr. Wallace. I don’t know just when 
that was. I imagine it is about four years. 

Mr. Mercer: What relation can that have to this 
lawsuit? 

Mr. Hallam: In connection with the old previous 
relation, the relations of these parties. 

My. Mercer: The only relation is this, if your Honor 
please, as I understand the situation. The first that the 
defendant heard of the plaintiff being back there in Min- 
neapolis is when she was sued in this case, and counsel 
says they don’t claim that they had any conversations in 
the meantime. Now, naturally the defendant would not 
go and call on her or communicate after having this kind 
of a suit brought against her. 

Q. Well, you placed that matter in the hands of 
your attorneys, and you acted in accordance with their 
advice in regard to that suit? 
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COURT: After the suit was begun? 

Mr. Hallam: Yes, and after any proceedings in 
that matter had been discontinued. 

Mr. Mercer: I don’t see how that is material. 

COURT: I don’t see how that can have any effect 
here. They would not be expected to be very cordial 
after the suit was begun. 

Mr. Hallam: I will note an exception to the last 
ruling of the court. 

Q. When did you come west to Leavenworth, 
Washington? 

A. Last August, 1914. 

@. Was that before or after you signed the bill in 
this suit? Where did you sign the bill in this suit? 


A. In Minneapolis. 

Q. At Mr. Jackson’s office? 

A. Yes. 

Q. That was before you came west? 

A. Yes, 

Mr. Mercer: Mr. A. B. Jackson? 

Mr. Hallam: A.B. Jackson. 

Q. Have you taken up a permanent residence in 
Washington? 

A. No. 


COURT: That wouldn't make any difference, if 
she was a resident there at the time. 

Mr. Mercer: It makes diversity. 

COURT: I suppose you make no question of the 
jurisdiction of the court? 

Mr. Mercer: We simply plead in our answer that, 
instead of her having lived in Minnesota at the time, she 
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lived in Washington with her father on his farm, and 
that is the only thing, but that would not disbar the jur- 
isdiction as I understand. 

COURT: You made no objection to the probate 
of the will in any way? 

A. No, not after I had this talk with Mrs. cae 
lace. 

Q. During those succeeding years in Minneapolis, 
what was your condition as to having means or being in 
a state of poverty? 

Mr. Mercer: I don’t see how that is material to this 
case. 

COURT: You may answer that. 

A. I didn’t have any means except what I earned 
and what was given me. 

Q. What was given you. Did you receive some- 
thing from Dr. MacLean during those years? 

COURT: I don’t think that has anything to do 
with this case. 

Mr. Mercer: We will admit she did if it is of any 
value. Dr. MacLean contributed to them, to the sup- 
port of the boys. 

Q. Have you kept the boys in school all the time 
or most of the time? 

Objected to as immaterial. 

COURT: That is not material. Dr. MacLean is 
not contributing to the support of the boys now? 

a. S05), Hus. | 

Q. He has been more or less? 

A. He has been up to the last month or so. He 
hasn’t the last month. 
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Mr. Mercer: He does about once a month, doesn’t 
he? 

A. He has been lately, but he has not the last 
month. 

COURT: That is within the last month that he has 
not—that you have not heard from him? 

A. Ihave not heard from him since the case was 
postponed in April. He was on his way here, and [I 
have not heard from him since then. 

COURT: Has he taken any interest in this case? 

A. Why, certainly, he has taken an interest in it on 
behalf of the children. 

Q. I will ask you, Mrs. Price, who furnished the 
money to pay the expense of bringing Mr. Price here 
at that time to testify ? 

A. The Doctor. 

Q@. You mean this time? 

Mr. Mercer: I understand the defendant did. I 
understood that the court ordered that the defendant 
pay that expense. 

Mr. Hallam: It was refunded, but I mean to bring 
him here. 

Mr. Mercer: I object to that as immaterial. 

COURT: [ think that is immaterial. 

Mr. Hallam: May I have an exception? 

COURT: Yes. 

Q. I will ask you who has paid the expense, or fur- 
nished you money, if any one, to attend the present trial, 
you and your boys and Mr. Price? 

Mr. Mercer: Objected to as immaterial. 


COURT: That is not material. 
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Mr. Hallam: An exception, if the court please. 

Q. Do you have the means of transportation for 
vourself and your boys here, and for Mr. Price? 

ee INO. 

Mr. Mercer: Objected to. Just a moment. I 
move to strike that out. 

COURT: I think that is immaterial too. 

Mr. Hallam: If I may have the same exception. 


CROSS EXAMINATION. 


Questions by Mr. Mercer: 

At the time Dr. MacLean left Minneapolis, he was 
in some difficulty was, he not? 

ven Vics. 

Q. Mr. Smith objected to the way he was raising 
money, didn’t he? 

A. Yes, I think so. 

Q. And Mr. Smith told you that he was afraid for 
Dr. MacLean to stay there and raise money the way he 
was raising it, did he not? 

A. Why, not that he was afraid to have sa remain 
there. I don’t remember that. 

@. You don’t remember anything about that? 

A. No. 

Q. What was the difficulty which caused Dr. Mac- 
Lean to leave? 

A. Well, I don’t know exactly all the details of 
that. They were kept from me. I only knew that the 
Doctor was in financial difficulties, and that he had 
raised money—I don’t know for sure whether it was on 
notes, or just in what manner. 
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Q. You don’t know whether it was on notes or 
checks? 

A. I don’t know just how it was. 

COURT: Was he in disgrace? 

A. Why, yes. 

Q. And he was threatened with prosecution, wasn’t 
he, at that time? 

A. Well, not publicly threatened. 

Q. But privately? Privately threatened with pub- 
lic prosecution, wasn’t he? 

A. Well, I think that would be what Dad’s words 
were. 

Q. Now, after Dr. MacLean left Minneapolis, you 
expected to go to him for something like a year, didn’t 
vou? 

A. Nearly that, yes. 

Q. You kept in correspondence with him? 

A. Up to the time that I wrote him that I would 
get a divorce. 

Q. You understood up to that time that he hadn’t 
been able to get anything to do to make a living to sup- 
port you? 

A. ‘That is what I understood. 

Q. Did you understand that he was in trouble at 
the time that you wrote him that you had decided to get a 
divorce? 

A. I think at that time he was in trouble, though I 
cannot be sure. 

COURT: Did that trouble arise out of a transac- 
tion between your husband and your Dad—Mr. Smith? 

A. Yes. But I didn’t understand the first part. 
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in arise— 

“A. Yes, I think it did. 

COURT: Arose out of a transaction between Mr. 
Smith and your husband? 

A. Oh, no, not the financial—not the money part. 

Q. The money transaction arose between him and 
other people? 

A. Yes. I don’t hke—I don’t know that it was 
money transaction that brought him into trouble. 

Q. Well, you finally concluded that Dr. MacLean 
wouldn’t be able to support you and the children if you 
went to him, didn’t you? 

A. Yes, and [ was tired. 

Q. At the present time vou are living on a fruit 
farm with your father? 

I am staying there. 

You and the boys? 

NWies) 

You have been there now something like a year? 
Nearly a year. 


OFroro>r 


If I understand you correctly the talk which you 
say you had with Mr. Smith, when you say he urged you 
to get a divorce, and when you say the property matter 
was mentioned was before you filed vour complaint for a 
divorce? 

a Yes. 


Q. All of the conversations that you had with Mr. 
Smith respecting his desires to have you stay there were 
had before you filed that divorce complaint, were they 
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not, except those that you say took place at the time of 
his engagement and subsequently? Now, is that clear? 

A. No, it is not quite clear. 

Q. I want to be absolutely fair with you. You 
said in your testimony that on a number of occasions Mr. 
Smith said that he didn’t think that Dr. MacLean would 
be able to take care of you? 


i. YES; 

Q. Am T right about that? You came to that same 
conclusion, did you not, as a fact, before you made your 
application for divorce? 


mx. Wes: 

Q. Nov, you say that Mr. Smith told you—you say 
in your complaint, in effect, that Myr. Smith told you 
that if you went with Dr. MacLean he would not con- 
tribute anything to your support; that is, Mr. Smith 
would not contribute anything to your support? Is that 
right ? 

A, ies. 

Q. If I understood you correctly a while ago, in 
your testimony, you said in effect that Mr. Smith told 
you that if you stayed there he would do something by 
you in a property way? 

A. Yes, if I would divorce the doctor. 

Q. Did he only say that in connection with his state- 
ment that if you would divorce the doctor he would do 
it? 

A. I wouldn’t say that he used those very words 
invariably. He would change his way of speaking by 
saying, “Well, have you come to your senses and will 
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give up this man—make up your mind to give him up?” 
He didn’t always use the word divorce. 

Q. Well, was all of this talk which you say took 
place between you and Mr. Smith about what he would 
do if you did give him up had before the time when you 
filed your divorce complaint? 

A. Not all the talk before. There was talk before I 
consented to divorce the doctor. 

Q. Well, was there any talk about the property ar- 
rangement which you have mentioned after the time 
when you filed your divorce action and before the time 
when you say he announced his engagement to you? 

A. Well, that was a thing that was more taken for 
granted, that he had changed very much since I con- 
sented to divorce the doctor. He asked if there was any- 
thing that he could do. He did everything in his power 
for me. And when I accepted the conditions that were 
made, I understood that that meant that when I gave 
up the doctor I should have everything. 

Q. Well, now, at the time when you say you accept- 
ed was before you filed the divorce action? 

mw, Yiest 

Q. Yes. 

A. <Atthe same time. 

Q. And if you made any acceptance, then, of what 
you say was his proposition, it was before you started 
the divorce action? 

A. Well, I think that when I started the divorce ac- 
tion was the same time that I accepted this proposition. 

Q. You don’t think it was after that that you ac- 
cepted it? 
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A. I should think that the matter of accepting of 
divorcing the doctor would be accepted, I should think 
it would be the same time. 

COURT: State what was done, what you said. 

A. You mean what I said to my Dad? 

COURT: Yes. 

We would like to hear that. 

I told Dad all right. 

All right to what? 

All right, I would accept it? 

Accept what? 

His proposition to leave everything to me. 


&-eore ae 


Now, how did he put that proposition? I would 
like to have the exact words if you can give them. 

A. I will give the exact words just as nearly as I 
can: “If you will give up this man, I will leave every- 
thing I have to you when I am gone.” I think those 
are very close to the exact words. 

Q. Nothing said about his marrying again? 

A. Nothing whatever at that time. 

Q. Do you remember whether there was anybody 
present in the room when you wrote the letter to Dr. 
MacLean telling him that vou had decided to get a di- 
vorce? 

A. Why, I am not sure, but I rather imagine that 
Mrs. Smith might have been there. She was with me a 
great deal of that time. 

Q. That is Jessie Carey Smith? 

i Yes. 

Q. And not Mrs. P. B. Smith? 

A. No. Mrs. Jessie Carey Smith. 
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Adjourned until 10 A. M. 
Portland, Oregon, June 23, 1915. 10 A. M. 
EKLIZABETH M. PRICE 
Resumes the stand. 
Cross Examination continued. 


Q. You were 14 years old, as I understand you, 
when Mr. Smith and your mother were married? 

A. Yes. 

Q. From that time on, generally speaking, you 
lived with them until you married Dr. MacLean? 

A. Yes. 

Q. But the year that you married Dr. MacLean 
you took the European trip with your father ? 

ae YES, 

Q. That trip as I understood you, was taken under 
the name of Ailes? 
Yes, 
Your own name? 
After I arrived in New York. 
What is that? 
I say, after I had joined my father. 


OFOProOor 


Now, how long had you been away from your 
mother and your step-father when you were married to 
Dr. MacLean? 

A. Why, about six weeks, through January, and I 
was married the 20th of February. 
You were married in London? 
I was married in London. 
Was your own father at the wedding? 
Yes. 


>>> oO 
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Q. Did you ask his consent to your marriage? 

A. I don’t know as I asked his consent. I simply 
told him I was going to be married. 

@. Yes. And he knew in advance that you were 
going to be married? 

A. That I was to be married? 

Q. Yes. 

A. Yes, 

Q. Now, wasn’t it a fact that the first that your 
mother or Mr. Smith knew of that marriage was when 
you cabled them for money to assist you to get home on? 


A. No. 

Q. Didn’t you do that? 

A. I did; but that was before I was married. 

Q. Before you were married? 

A. Yes. 

Q. You cabled that you needed money to come 
home on? 

A. I did. 


Q. Did that cable tell them about your expectation 
of marrying? 

By ING 

Q. You were planning to marry when you sent that 
cable? 

A. Iwas plannig to be married, but not then, not 
in London. I was planning to be married at my home 
later. 

@. There was no promise upon the part of Mr. 
Smith at the time you married Dr. MacLean to make 
any contribution to you to support you and Dr. Mac- 
Lean, was there? 
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A. At the time I was married? 

Q. Yes. 

EX. ING: 

Q. Nothing of that kind was brought up, was it? 
m. No. 

Q. After you were married to Dr. MacLean, you 


went with him around to the various points where he was 
stationed in the army? 

A. Yes. 

Q. And continued to live with him as his wife until 
after he resigned from the army? 

me Wes. 

Q. Now, Mr. Smith was a man who provided well 
for your mother while you were living with them? 

Aer es, 

Q. And treated you as if you were a member of the 
family during that time? 

A. As if I were his own daughter, yes. 

Q. Did he treat you any different from what he did 
any of the other members of the family? 

A. Why, certainly, he treated me differently; as a 
girl, naturally he treated me differently than he did any 
body else. I was the only child. 

@. You say he treated you as if you were his own 
child.. You never had lived in the family with a man be- 
fore since you were quite a small girl, had you? 

a No: 

@. And Mr. Smith treated you better than anybody 
else had ever treated you, didn’t he, in the way of a man? 

A. Yes. 


Q. And Mr. Smith went along the regular course 
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of business, and provided for his family well, as a good 
husband should, didn’t he? 

A. Yes. 

Q. And you speak of having joined the club. He 
and his wife joined the club, didn’t they? 

A. Certainly. 

Q. And he made a contribution to the Minnikada 
Club, did he not, to help start it, and memberships were 
given to all three of you? 

A. Well, I don’t know as to that. I only know that 
we were charter members of the club. 

Q. What did you say to Mr. Smith when you say 
you wrote him from London that you were going to 
marry ? ) 

A. Why, it was a letter both to my mother and Mr. 
Smith; and I told them that I had met the doctor, and 
that L loved him, and that I wished to marry. 

Q. What did you say to Mr. Smith in that letter 
with respect to his consent to that marriage? 

A. I simply asked both of their consents. 

Q. To the marriage in London? 

A. No. 

Q. Asa matter of fact, didn’t you simply tell them, 
as you did your own father that you had met Dr. Mac- 
Lean and that you expected to marry him? 

A. ‘I went into it more fully than that. I didn’t 
say Just those words. 

@. Well, but in substance, I mean. 

A. And I hoped— 


Q. You hoped they would not object? 
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A. I think something of that order. I don’t re- 
member the exact words. 

Q. Now, when you came to marry Mr. Price, you 
were living in southern California ? 

A. I was living in Mill Valley, California. 

Q. While you were living with Mr. Smith and your 
mother, and before you married Dr. Maclean, Mr. 
Smith gave you money occasionally for your expenses, 
without a regular allowance? 

A. Yes, I always had money. 

Q. Did he give it to you or did it come through 
your mother? 

Why, through both. 

Generally how was it given? 

I usually asked Dad for it. 

And did your mother have an allowance, do you 
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know? 

No. 
Your mother gave you money part of the time? 
Occasionally. 


OFror 


And sometimes you would ask Mr. Smith for 
some money ? 

A. Most generally ‘I asked Dad for money. 

Q. And sometimes he would give it to you? 

A. Almost invariably he would give it to me. 

Q. How long did it continue that he would almost 
invariably give you money when you would ask for it? 

A. Why, right up to the very last. 

Q. Never refused you any monev? 

A. I don’t say he never refused me any money. 


Q. When your mother and your father were in 
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Honolulu—you said they were there some time, your 
mother and Mr. Smith, visiting in Honolulu? 

An MES 

Q. They were quarantined on the ship there, kept 
for some time, weren’t they, out there in quarantine on 
the ship ? 

A. Why, I think the Bubonic plague had broken 
out then, and I think it was—they were not quarantined 
very long—a short time, I think, before they were al- 
lowed to sail from the port. 

Q. Now, that was your own mother and not the 
defendant that was there at that time? 

A. That was my own mother. 

Q. And your own mother was suffering from can- 
cer, wasn’t she? 


A. Yes. 
Q. At that time? 
A. Yes. 


Q. Mr. Smith took her over there to see if it would- 
n’t improve her health? 

A. Why, I hardly think that. They came over there 
to be with me when the baby was born. Mother was 
hardly in a condition to travel, { think, when they started. 

@. And you think it was your mother that wanted 
to come, don’t you? 

A. I think they both wanted to come. 

Q. You think your mother did, don’t you? 

A. ‘I know my mother did. 

@. And you understood at the time, did you not, 
that Mr. Smith went along to keep her from traveling 
alone on account of her condition? 
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A. No, I didn’t think that. 

Q. Mr. Smith as a business man attended very close- 
ly to business as a rule, didn’t he ? 

ux.” Yiee. 

Q. In the language of the street, he was generally 
on the job, wasn’t he? 

A. Well, they often took trips. It was nothing un- 
usual. 

Q. They didn’t take long trips, did they? 

A. Qh, not particularly, but they would take trips 
when they wanted to. 

Q@. That is the first time they had been to Hono- 
lulu? 

A. ‘The first time they had been to Honolulu, yes. 

Q. Now, after they left Honolulu and came back, 
they came home to Minneapolis? 

aA NES: 

@. Went home to Minneapolis. When your moth- 
er got very low Mr. Smith wired you to come home? 

A. Well, he wrote letters, yes. 

Q. Finally you and Dr. MacLean went? 

A. Yes, sir. 

Q. Dr. MacLean couldn’t get a leave of absence, 
and you didn’t want to go with the baby alone? 

A. It was almost impossible for me to go with the 
baby alone. 

Q. And therefore Dr. MacLean went with you? 

a. Y est 

@. And when he went, he resigned from the army 
in order to get away ? 

mm, Y eS: 
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Q. Now, your mother died shortly after you got 
there, as I understand it. 

A. That night. 

Q. And then after the question came up, did it not, 
as to what Dr. MacLean should do in order to earn a 
living for the two of you? 

A. The question came uwp—well, it was hardly a 
question; it was simply an assertion on Dad’s part that 
we were to stay with him and the doctor was to go there 
into private practice. 

Q. Now, wait a moment. Let us let your counsel 
argue it, if you please. Just answer the questions. The 
question came up between you and Mr. Smith and Dr. 
MacLean, did it not, as to how Dr. Maclean would 
earn money for the support of himself and his family ? 

A. Why, no, I don’t think that question ever came 
up. 

Q. You don’t think that was mentioned at all? 

A. I don’t say it was not mentioned at all; but it 
was not in that way. 

Q. Didn’t you and Dr. MacLean and Mr. Smith 
talk over the question of what was best for Dr. Mac- 
Lean to do? 

A. Why, I think it was taken rather as a matter 
of course that as long as he had resigned from the army 
he would go into private practice. He was a physician, 
and there was nothing else to be done. 

Q. And that was usually understood among you, 
wasn’t it? 

WX. Wes, 

Q. Now, did not you and Mr. Smith and Dr. Mac- 
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Lean taik that matter over immediately after your moth- 
er’s death, or within a short time after, and didn’t Mr. 
Smith tell you that, if you wanted to stay there and Dr. 
Macl.ean attempted to establish a medical practice there, 
he would employ vou as his housekeeper and would pay 
enough for you and the family to live on there with him; 
that is, pay and discharge all of the expenses of the 
family for a year, and let Dr. MacLean have everything 
he could earn to start his medical practice? 

me No: 

Q. Nosuch arrangement of that kind? 

A. ‘There was no such arrangement of that kind, to 
my knowledge, as you have put it, Mr. Mercer. 

Q. Well, tell us what it was then. 

A. ‘There was no question that I know of, if we 
wanted to stay, that the Doctor was to start a practice. 
Dad asked us, and insisted upon our staying; that I 
was all that he had left, and the baby, and that we were 
to stay there, and I was to keep his house for him, and 
the doctor was to have an oittice and start his medical 
profession, private practice there. But there was no re- 
mark made “If we wanted to stay.” 

Q. There was no agreement made that if you want- 
ed to stay, or if you would stay, that the household ex- 
penses of all of Dr. MacLean’s family should be paid by 
Mr. Smith for one year, and that Dr. MacLean should 
have his full earnings to establish his medical practice? 

A. Why, the household expenses were to le paid 
by Dad, and the Doctor was to start his private practice; 
but I don’t think there was anything said about a limit 
to the time. 
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Q. You don’t think there was any limit to the time? 

A. I don’t think so, Mr. Mercer. 

Q. When you had your divorce action with Dr, 
MacLean, you and Peter B. Smith both gave evidence? 
Yes, ‘I think so. 

You had no other witnesses? 
Yes, I had. 

Who else? 

Mr. and Mrs. Hasey were there. 
Were they sworn? 
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I don’t remember whether they were sworn or 
not. 

Q. You made the complaint against Dr. MacLean 
in that case yourself, signed it? 

A. Iknew very little about the complaint. I signed 
it, but I don’t believe I read it. 

Q. You don’t think you read it? 

A. I don’t think'I read the complaint. 

Q. Did you hear the testimony that was given at 
that trial on the arrangement between you and Peter B. 
Smith and Dr. MacLean? 

A. I don’t think there was much testimony given 
there. 

@. Did you give any testimony on that question? 

A. I really don’t remember the exact details of 
that. 

Q. Well, if you did give any testimony, you told 
it as you then remembered it, didn’t you ? 

A. As I say, I remember very little about that. I 
consented to the divorce, and then I had nothing what- 
ever to do with it. Dad did everything that was nec- 
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essary. I remember signing a paper, and I remember 
that Dad asked Mr. and Mrs. Hasey to go with us to 
uphold me. 

Q. So that, if there was any testimony given on 
that matter, it was given by Peter B. Smith, was it, in 
that trial? 

A. As I say, I don’t remember. I don’t believe 
there was much testimony given. 

You don’t know what was given? 

I don’t remember. 

You don’t remember what Peter B. Smith said? 
INio: 

You don’t remember what you said? 

Not all of it, no. 

Do you remember that in your complaint in that 


OFOrOre 


case you set forth, without limitation as to time, in effect, 
that you had come on there to live with Peter B. Smith, 
and you would take care of his household, and he would 
support the family and allow the doctor to start in his 
medical profession ? 
A. That doesn’t sound just the way it was stated. 
Q. Do you remember how it was stated? 


A. No, sir. 


Q. Do you remember that in your complaint when 
I read it just in this way: “In the month of June, 1900, 
the parties hereto moved to the city of Minneapolis, 
this county and state, and began to live with the step- 
father of this plaintiff under an arrangement and agree- 
ment whereby the parties hereto were to be furnished a 
home and a living, without expense, upon condition that 
this plaintiff would manage the household for her step- 
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father, leaving this defendant’ —meaning Dr. MacLean 
—“free to practice his profession as doctor and surgeon, 
which he agreed to do; that at once, upon commencing 
to live under said arrangement with this plaintiff’s step- 
father, this defendant absented himself frequently and 
for long periods of time from this plaintiff and from said 
home.” Do you remember that allegation in the :com- 
plaint? 

A. It sounds rather familiar; but as ‘I say, I never 
read the whole thing. 

Q. Do you remember that you and Peter B. Smith 
alone gave testimony in that case? 

A. Mr. Mercer, as I told you, I don’t remember 
distinctly what happened. 

Mr. Mercer: I will ask to have that marked De- 
fendant’s Exhibit 1. I have an exemplified copy of the 
clerk’s minutes here, if your Honor please, in that case, 
of January 8, 1902. I will state the substance of it. 
Court convenes, ete. Elizabeth Marian MacLean, plain- 
tiff, sworn as a witness and testifies in her own behalf. 
Peter B. Smith, sworn as a witness, and testifies on be- 
half of the plaintiff. Cause submitted. Court adjourns. 
That is exemplified, and I will offer that also in evi- 
dence. 

COURT: Was the testimony of the witnesses ex- 
tended in the record? 

Mr. Mercer: No. I have the decree that was en- 
tered—the judgment roll. I have shown by the clerk in 
a deposition that the transcript was not written out. 
There was no evidence taken in that case that was trans- 
cribed—none filed in the case. I will offer that as de- 
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fendant’s Exhibit 1 m evidence. It includes not only the 
exemplification as to that case, and as to what took place 
on that case; but the exemplification that the argument 
took place on the demurrer whieh she put in here in the 
ease of Price v. Smith. 

Objected to as immaterial. Objection overruled. 

Marked “Defendant’s Exhibit 1.” 

Q. Now, do you remember that in the divorce case 
of yourself against your husband, after the testimony of 
yourself and Mr. Smith had been taken, that the court 
entered its findings, in whieh it included this, among 
other things: “That in June, 1900, the parties hereto 
began living in this city with and in the home of Peter 
B. Smith, and under the following arrangement and 
agreement made by and between said Peter B. Smith and 
this defendant, viz.: the parties hereto were to live for 
one year from said date with said Peter B. Smith and be 
supported by said Peter B. Smith without any expense 
whatever to this defendant, and this defendant was dur- 
ing said time to engage in the city in the practice of his 
profession of medicine and surgery, and to have as his 
own all of the money which he could make in the practice 
of his said profession during said times.” Do you re- 
member that that was the decision made by the court in 
that matter? 

I don’t know anything about that, Mr. Mercer. 
You don’t know what was decided there? 

No. 

But you knew you got your divorce? 

I knew I got the divorce? 

Well, now, you don’t remember testifying any- 
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thing in that case to the effect that the arrangement was 
for one year, yourself, do you? 

A. I don’t remember as to the arrangement for one 
year. 

Q. You don’t remember whether you testified any- 
thing about it? 

A. Well, that arrangement says there, as between 
my Dad and Dr. MacLean. Perhaps ‘I was not even 
told of it. My health was not very good then. 

Q. I want to know what you did. 

A. I don’t remember. 

Q. The arrangement under which you came back 
was made between Dr. Maclean and Mr. Smith, waen’t 
it? 

A. LTreally don’t know. 

Mr. Mercer: I will offer that exemplified record in 
evidence. 

Marked “Defendant’s Exhibit 2.” 

COURT: What is the date of that entry? 

Mr. Mercer: The date of the complaint is the 11th 
of September, 1901; the date of the findings of fact the 
8th day of January, 1902; the date of the decree, the 9th 
of January, 1902. 

Q. You were living there in the home of Peter B. 
Smith at the time this divorce action was granted? 

A. Yes 

Q. You were at that time acting as the housekeeper 
for Mr. Smith? 

A. Yes. 

Q. Mr. Smith had in his employ a girl named Emily 
Carlson, did he not? 
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Age W es: 

Q. She had been in your mother’s employ? 

uw, est 

Q. <And was quite a competent house girl? 

mm Yes: 

Q. General house girl? She did the cooking and 


the housework generally. 

ie ‘Wes: 

Q. She ordered quite a number of the meals? 

A. Yes, we discussed the meals usually between us, 
what we would have. 

Q. She frequently did the ordering and the plan- 
ning of the meals, did she? 

A. Very often we discussed what we would have, 
what we should have for our meals, and then either she 
would order them or I would order them. 

Q. And generally speaking, she went right ahead 
after your mother’s death just as she had before, didn’t 
she? 

HAG ES, 

Q. And took a little more charge of things, didn’t 
she? 

A. Qh, yes. 

Q. You had not been accustomed to keeping house 
in your mother’s life-time? 

A. No. 

Q. You were not accustomed to planning meals? 

A. No. 

Q. Until you were married? 

A. Why, no more than my mother would consult 
me what 'I would like, or something like that. 
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Q. Just asked you, as she would ask any other child 
what you would like? 

A. Nex : 

Q. Now, during the time that you and Dr. Mac- 
Lean and Donald were living there, Mr. Smith furnished 
a nurse for Donald, didn’t he? 


a yes: 
Q. He paid for that nurse? 
DES 


@. And the nurse lived there in the house? 

A. Certainly. 

Q. After the second boy came there was a nurse 
furnished for both of them? I mean one nurse for the 
two? 

7X. ides: 

Q. And so Jong as vou lived there in the house, 
there was always a nurse to look after the boys? 

Mes. 

That nurse was paid by Mr. Smith? 

I usually paid her. 

Well you got the money from him? 

Certainly. 

After Mr. Smith married the defendant, she 
had charge generally of employing and discharging the 
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nurses, didn’t she? 

A. Why, I don’t know as she had charge of the 
nurses, employing and discharging the nurses, when I 
was there. 

Q. Well, you changed nurses occasionally ? 

A. We changed nurses occasionally. 


@. Mrs. Smith hired them, didn’t she, generally ? 
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A. I think I was usually the one that spoke to the 
nurses about taking care of my children. 

Q. You think you were usually the one? 

A. I think so. 

Q. You were not in the house but a little after Mrs. 
Smith came there, were you? JI mean the defendant. 

A. Yes. Just how do you mean that, Mr. Mercer? 

(. I mean you were not in Minneapolis. 

A. Oh, no; I left Minneapolis. 
Q. Mr. and Mrs. Smith were married in May, 
22 
A 
Q 


Yes. 
. How soon after that was it that you went to 
New York? 
A. Why, I don’t just remember. It was not very 
long. 
July or August, wasn’t it? 
I think around there some place. 
You came back from New York after how 


Q 
A 
Q 
g? 
A. I don’t just remember how long that trip was. 
@. Some weeks, wasn’t it? 
A. Yes. 
Q. And again in September you sought a position 
to go on the stage? 

mx Wes. 

@. And you went on the stage in September and 
stayed until the following June? 

A. ‘The following—or last of May, I think it was. 

Q. So that you got back to Mr. and Mrs. Smith’s 
residence about the first of June, 1903? 
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A. About that. 
@. You said that Mr. and Mrs. Smith took a wed- 
ding trip, you thought, to the coast. 


A. Yes. 
@. When they were married in 1902? 
A. Yes. 


Q. When they came back from the coast you 
stayed in the house until the time when you went to New 
York? 

mm, Wes. 

@. And when you came back from New York you 
stayed there until some time in September? 

Ay. Yes. 

Q. And when you came back from the stage in the 
summer of 1903 vou stayed there in the house until the 
time when you went west with the children? 

ZA aes: 

Q. (‘I suppose you were away visiting sometimes a 
little? 

A. Why, it was a very short time after I went 
home that I took the children and came west. 

@. A very short time. How long were you there 
at that time? 

A. Well, I don’t remember exactly, but it was not 
very long. I only had time to pack up a few things 
and go on. 

Q. Now, the boys had remained there with My. and 
Mrs. Smith from the time they were married until the 
time that you took them west, except perhaps for a short 
visit, something of that sort? 

EAN es: 
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Q. And they had had a nurse, as you understood it, 
during all of that time? 

aw Ses: 

Q. And Mrs. Smith was there looking after things 


generally ? 
A. Yes. 
@. During the time you were away? 
yy 1a, 


Q. Now, when Mr. and Mrs. Smith got back from 
their wedding trip in 1902, you had some friction with 
Mr. Smith, did you not? 

In just what way, Mr. Mercer? 

Well, I ask if you had any at all? 

When he got back from the wedding trip? 
Yes, or soon after that? 

Why, yes, the trouble began a little after that 
time. y wouldn’t say just then. 

Q. Now, that first trouble was over the fact that 
Mr. Smith had made an allowance, out of which you 
were to pay the household bills, and you had used the 
money for other purposes and left the bills unpaid, 
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wasn’t it? 

A. I never had an allowance. 

Q. Didn't have any allowance at all? 

A. Never was given an allowance. 

Q. Did he give you an allowance of $200 a month 
at any time there to run the house out of and pay your 
own wages? 

A. Not that I remember of. 

Q. You didn’t have any money left with you when 
he went away? 
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A. Certainly I had money left with me. 

Q. And didn’t a controversy arise immediately 
upon his return or very soon. after his return, between 
him and you, as to whether you hadn’t used money 
that he had left to pay bills for other purposes? 

A. There was a controversy about some—yes, 
about the money, about some of the bills hadn’t been 
paid that he thought should have been paid. 

@. There was some controversy about your having 
charged bills to him that he didn’t think should have been 
charged to him, wasn’t there, at the stores? 

A. Well, now, I don’t just remember about that; 
but I had been in the habit of charging things. 

Q. Do you remember some of the talk upon his 
part at that time with you, about advertising you in 
the papers so that the merchants wouldn’t give credit to 
you on his account? 


A. No. 
Q. You don’t remember that? 
A. No. 


@. Do you remember a controversy reaching to 
a point where you didn’t speak to each other, you and 
Mr. Smith? 

A. I don’t think there was anything so serious as 
that. 

@. You don’t remember there being a time when 
you were living there in the house with him when you 
and Mr. Smith didn’t speak as you passed by each 
other? 

A. There might have been occasions of that sort 
when something came up. 
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Q. Asa matter of fact, didn’t you and Mr. Smith 
have a great deal of difficulty, practically continuous, 
out of money matters from the time he went on his 
wedding trip? 

A. Well, the trouble began after he came back from 
his wedding trip. 

Q. After that wedding trip, when he came home, 
the controversy that arose was over financial affairs, 
wasn’t it? 

A. That is when there began to be trouble over fi- 
nancial affairs. 

Q. And from that time on, as long as you lived 
there in the house, you and Mr. Smith were on very 
strained terms, weren’t you? 

A. No, I shouldn’t put it that way, Mr. Mercer. 

Q. Well, how would you put it? 

A. ‘There was a strain in the house. ‘There was a 
strain between the three of us. I doubt if there was any 
particular strain between my Dad and I. 

Q. Now, isn’t it true that, when Mr. and Mrs. 
Smith came back from their wedding trip, Mrs. Smith 
first discovered that you had made a wrong use of the 
money that he had left for you, and that she under- 
took to pay up the bills that you had created, out of the 
allowance that Mr. Smith had made her, so that Mr. 
Smith would not discover what you had done? 

A. No. 'It was not as you have put that question, 
Mr. Mercer. 

Q. Well, tell me how it was, then? 

A. Why, I don’t consider that there was any wrong 
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use made of that money, and I had no allowance. 
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Q. Well, didn’t Mrs. Smith take out of her allow- 
ance money to pay bills to keep Mr. Smith from knowing 
that you had created bills that had not been paid for a 
considerable time, when she first went into the home? 

A. Not for a considerable time when she first came 
home. 

©. She did for a while, didn’t she? 

A. I think m some small matters, she did. 

Q. And it finally came to the point where she 
couldn’t protect you out of her allowance without Mr. 
Smith knowing it, didn’t it? 

A. Well, would you use the word “‘protect’’? 

Q. I have used it. If you prefer another word. 
What I mean is, it got to the point where Mrs. Smith 
could not any longer, out of the meager allowance she 
had, pay the bills which you thought ought not to be 
known to Mr. Smith, and that when that time came she 
told you that she couldn’t attempt to do that any longer? 

A. No, I don’t know that— 

Q. You don’t know anything about that? 

A. ‘I don’t know whether she had a meager allow- 
ance or not. 

Q. But you do know that she took some of the 
money that you understood was from her allowance, and 
applied it on bills that you created personally? 

A. No, I don’t know just that. 

Q. Well, what do you know about it, now? That 
is what I want to know. 

A. I don’t know that they were personal bills of 
mine. 


Q. Well, they were bills you had created? 
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A. Yes, as running the house; as I had been spend- 
ing money as I had always been used to spend money. 
That is what I expected was to be done. I know of no 
particular thing. 

Q. Well, refreshing your recollection, did you ever 
know of a store in Minneapolis called Young-Quinlan’s 
store? : 

ev, Very welll 

Q. Was one of these bills at Young-Quinlan’s? 

A. 'It may have been. 

Q. And that was not for eatables, was it? 

ves INO, | 

@. Now, as a matter of fact, I don’t want to spend 
too much time on that, I want you to tell us now, if it is 
not true that when Mr. and Mrs. Smith came back from 
their wedding trip, there were a good many bills that 
had not been paid, when you had had money crue ert 
with vou to pay them? 

A. Why, if I had had money enough left with me 
to pay them, they would have been paid. 

Q. If you hadn’t used the money for something 
else? 

A. [ don’t think that I changed my habits in any 
way at that time, Mr. Mercer. 

Q. Well, do you remember that you told Mrs. 
Smith that you didn’t know what to do about the bills, 
that you had so many that you hadn’t paid out of the 
money that Mr. Smith had left, and that vou were 
afraid he would be cross with you if he found it out? 

A. No, I don’t remember just that. 


Q. Do you remember in substance that? 
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A. Well, I remember that there was some talk 
about it, but I never had been afraid before to show 
my Dad any bills, but I know there was some little talk 
about the bills, and I don’t remember now whether Mrs. 
Smith then said that she would pay them, or just how 
that was, Mr. Mercer. 

Q. Well, don’t you remember that Mrs. Smith did 
turn in for awhile and pay some of those bills? 

A. I know that she paid some of the bills, yes. 

Q. Now, do you remember that, when Mr. Smith 
found out that there were bills being created that had 
not been paid, there were some of them several months 
old? 

A. No, I don’t remember that. 

@. Do you remember any talk with him in which 
he told you that his credit had been hurt by that sort of 
thing, and that he could not allow you to go ahead doing 
that sort of charging accounts to him? 

A. Well, I don’t remember just that. I remem- 
ber there was a good deal of talk about bills and about 
things after he was married to Mrs. Smith that there 
hadn’t been before. 

Q. You mean to imply by that, that when Mrs. 
Smith tried to help you out with that, she was to blame 
for it? 

A. I don’t mean to imply that. 

Q. You had a friend by the name of Maud Mar- 
shall? 

A. W6GSs 

Q. Maud Marshall was the wife subsequently of 
Henry Barnes, a lawyer? 
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A. Yes. 

Q. Henry Barnes was a Harvard graduate? 

A. I don’t know. 

Q. He practiced law a great many years in Min- 
neapolis? 

A. Wes. 


Q@. He died since your former suit was brought and 
before this one was brought? 

A. I don’t know. 

Q. Didn’t you know that? 

A. No, I didn’t know that. 

Q. When you came on after the funeral, you went 
out to Minnetonka to visit at the Barnes home? 


A. Yes. 

Q. You and Mr. Price? 

A. Yes. 

Q. And you were on good terms with them? 

A. Yes. 

Q. And do you remember—there are one or two 


sentences here; I don’t care anything about the whole 
letter—I would like to show them to Mr. Hallam, if 
you will allow me to do it. (Shows letter to Mr. Hal- 
lam.) Do you remember a time when Maud Marshall 
was in Europe? 

a Nes: 

Q. What year was that? 

A. Idon’t remember. I cannot remember exactly. 

Q. Was it before Mr. Smith was married to the de- 
fendant or after? 

A. Why, it was after. 

Q. You are sure about that? | 
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Well, I think it was after. 
You don’t recollect ? 


I don’t just remember. 


ee) 


Had you any trouble about the bills before the 
time when he came back from his last wedding trip? 

A. Why, nothing that I remember seriously. 

Q. Is that your signature—‘Bess”? I mean the 
word “Bess”. 

A Wes: 

Mr. Mercer: Now, I want to offer portions of this 
letter without putting the whole letter into the record, 
and counsel and I have agreed on that, as I understand. 

Mr. Hallam: If the court please, I don’t think the 
witness has fully identified the letter. She has identified 
the signature. 

Mr. Mercer: She says that is her signature. I 
don’t see how she can identify it any more. 

COURT: There are two sheets there. 

Q. That “Saturday Night” on the other sheet is 
yours, isn’t it? 

A. It looks very much like it. 

Q. And the whole handwriting looks like yours, 
doesn’t it? 

AS mces: 

COURT: You have agreed that certain parts of it 
might be read? 

Mr. Hallam: Yes. 

COURT: You may read it, then, into the record, 
such part as you desire to go in. 

Q. Was it during the summer that you were living 
there, after Mr. and Mrs. Smith ‘(the defendant here) 
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were married, do you think, that Maud Marshall was 
in Europe? 

A. Why, ‘IT think so. 

@. You think it was. You don’t remember what 
months ? 

A. No. 


Mr. Mercer: The first sentence that I wish to read 


is: “Heavens, Kid, how I do miss you. I am the only 
one of my class here now.” ‘The next is: “You heard 
the song at the Coon Club, didn’t you, ‘If money talks it 
ain’t on speaking terms with me.’ Well, that is the case 
with my wife, also with Dad. You see he got a few bills 
of mine while I was gone and we don’t speak now as we 
pass by.” 

The Other sentence, which I want to change—I will 
see if we can agree on just how J shall put that—the 
gist of the other sentence, so far as I think it ought to go 
in the record, is that she states on Sunday, under the title 
“Sunday” that she is very unhappy, and sitting there 
crying then. 

COURT: Very well. 

Q. Now, from the time that you married Dr. Mac- 
Lean, Mr. Smith furnished you no money, except an 
occasional Christmas present or something of that sort, 
while you were living with Dr. Maclean and before 
you came back to Minneapolis, or went there? 


Before I went back to Minneapolis, ves. 
Dr. MacLean supported you during that time? 
Yes. 


After you went back to Minneapolis, you had 


OPpo> 


272 Elizabeth M. Price, 


no regular allowance for personal matters at all while 
you lived in the Smith home, did you? 

Al No: 

Q. After you went on the stage, after you decided 
to go on the stage, Mr. Smith allowed you a certain 
amount of money, did he not, while you were getting 
started on the stage? 

A. Why, he allowed me a certain amount of 
money while I was on the stage, yes. 

Q. And before you went on the stage and while 
you were running the house, didn’t he allow you $50 a 
week with which to pay the household bills and provide 
for yourself and the children? 

A. There wasn’t any regular allowance. 

Q. Well, didn’t he pay vou usually $50 a week, 
during the time that you were living there before he 
married the defendant, with the understanding that 
that should pay the household bills, and that you might 
have out of it what you had left? 

A. No, that was not the way it was. 

Q. Didn’t he pay you $50 per week? 

A. Well, I don’t know just how you mean. You 
mean give me $50 a week separate by itself? 

Q. Turn over to you $50 a week. 

A. I don’t remember it that way, Mr. Mercer. He 
usually asked me every morning as he went out if I 
needed any money. 

Q. Every morning? 

A. As a usual thing; and he used to do that with 
my mother. 

@. Did he give you money every day? 
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A. Why, it was very, very frequent. He usually 
made that remark as he went out the door, “Well, Bess, 
do you need any money?” 

Q. Every day in the week? 

A. I said it was usually. 

Q. Yes. 

A. He usually did. 

Q. You don’t recollect of his paying you $50 a 
week at the time while you were there acting as house- 
keeper, and paying it quite regularly? 

A. I don’t remember anything about the certain 
amount of $50 a week to pay the bills and the rest for 
myself. 

Q. Do you remember approximately how much it 
cost for the house bills while you were there at that 
time ? 

A. No, I don’t. 

Q. Did you keep any track of them? 

A. No. 

Q. Did you keep any track of what you, yourself, 
spent? 

A. No, I never was required to make any account- 
ing, and I never did. 

Q. You didn’t pretend to keep any set of books or 
anything of that sort, I suppose? 

A. No, I was never asked to do it. 

Q. Didn’t keep any memoranda? 

A. No. 

Q. Did you have anything to do with checking up 
the bills to see how much the money was? 

A. Why, when they came in, I think I simply 


274 Elizabeth M. Price, 


looked them over to see how much the total was, and told 


Dad. 
Q. Were your grocery bills paid by check? 
A. Why, usually I paid them with money. 
Q. Usually paid them with money? 
A. Yes: 
Q. And not by check? 
zee. 


Not always. 
Q. Well, then, Mr. Smith furnished you the money 
with which to pay the grocery bills, didn’t he? 

A. Yes, he furnished me the money for the bills 
and other things. 

Q. Did you keep a bank account of your own? 

A. No. 

@. But you had an understanding as to about how 
much you were to spend on the household, didn’t you, 
with Mr. Smith? 

No, I don’t think I ever did. 

You don’t think you ever did? 

No. 

You don’t think you ever had an understanding 
that he would turn over to you about $50 a week, and 
that you would run the house out of that? 


Pr Op 


A. ‘There was never any set amount in my recollec- 
tion. . 

Q. Well, there was talk about his turning over 
to you and you running the house out of it, wasn’t there? 

A. Just when do you mean? 

Q. After your mother’s death, while you were living 
there, acting as housekeeper? 
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Jessie Carey Smith to break the news about pawn- 
tickets. 

Q. Do you remember going with her to his office 
to talk about the matter? 

A. Why, no, not about this particular time. I had 
gone to his office often with Jessie Carey Smith. 

Q. Jessie Carey Smith is the lady who sits here in 
the court room? 

EA\ewmGes: 

Q. She was the wife of Arthur Smith, the nephew 
of P. B. Smith? 

A. Yes. 

@. «And Arthur Smith at that time was engaged in 
business in one of the subsidiary companies under which 
Mr. Smith was the manager? 

EAPeences. 

Q. And Arthur Smith and Jessie Carey Smith 
were at the house of Peter B. Smith almost daily from 
the time your mother died until after Mr. Smith was 
married to the present defendant ? 

A. They were there very frequently. 

Q. They were there frequently to dinner? 

Eee Wes. 

Q. And it was a common occurrence, was it not, 
after you began to have trouble with Mr. Smith, for 
Jessie Carey Smith to be brought into the house to try 
to reconcile the two of you? 

A. Just what do you mean, Myr. Mercer, by from 
the time that 'L began to have trouble with Mr. Smith? 

Q. Well, any times when you had any trouble with 
him, did that happen? 
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A. I never had any trouble with him until after the 
marriage of Mr. Smith. 

Q. That may be, but whenever you did have trouble 
with him. 

A. Jessie Carey Smith was there frequently. 

Q. Now, do you remember the occasion when there 
was talk about your going to Chicago to make your own 
living, when Mr. Smith thought that he would be willing 
to give you $25.00 a month for a while to aid you, and 
Jessie Carey Smith was called over, and after eonsider- 
able talk she suggested that he raise that amount? 

A. I don’t remember that. 

Q. Did you finally go to Chicago? 

a. ao: 

Q. Do you remember that while you were on the 
stage Mr. Smith paid you a certain amount per week? 

me «= Y ese 

Q. How much? 

A. $15.00. 

Q. $15 per week. That kept up until you returned 
from the stage? 

i | Mes; 

Q. ‘That arrangement was made when you went on 
the stage? 

lege Yes: 

Q. Now, during the time that he was paying you 
$15 a week, he was paying the expenses of the children? 

A. Yes. 

Q. When the time came that you returned from the 
stage, you decided not to go on the stage any more, 
didn’t you? 
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and we were trying to discover something by which I 
could earn a living. 

Q. In other words, it was understood between you 
and Mr. Smith both at that time that it was necessary 
for you to get out and earn your own living, wasn’t it? 

A. Why, it was understood that I was very un- 
happy at home, and that I wanted to go and earn my 
own living if I could find some way to do it. First I 
went to my Dad and told him I couldn’t stand it there 
at the house any longer that I was so miserable, and I 
asked him if I could not take the boys and go to a little 
apartment of my own, to take care of us. That was 
the first. 

Q. Before vou told him anything about that apart- 
ment, did you have some difficulty with him about your 
taking some things from the house and pawning them? 

A. What things from the house? 

Q. Anything? 

A. Well, I don’t quite understand that question. 

Q. Well, did you have any difficulty with Mr. 
Smith before you finally left the house about pawning 
any diamonds or sealskins, or anything of that sort? 

A. Why, I had pawned some of my own things, 
however. 

Q. Some things that had belonged to your mother, 
also? 

A. That were now mine. 

Q. And Donald had pawned some things before 
he went away? 

A. I understood so. 
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Q. Mr. Smith wished him to get him the pawn- 
tickets and let him redeem them, didn’t he? 

A. Why, I cannot be sure of that. 

Q. Don’t you remember that it cost him about $300 
to get that back? 

Ae INO: 

Q. You don’t remember the amount? 

A. I don’t remember the amount. 

Q. You did give him the pawn-tickets, and he did 
get them back, didn’t he? 

A. I think so. 

Q. That matter came up subsequently to the time 
when the difficulty arose between you and him as to the 
bills, didn’t it? 

A. Well, now, I don’t know, Mr. Mercer. 

Q. At any rate, after the two happened, Mr. Smith 
told you, did he not, that he couldn’t keep you in the 
house, in practical effect? 

A. No, I don’t remember that. 

Q. Don’t remember anything of that kind? 

Te NGF 

Q. Did he tell you that he thought it was necessary 
for you to try to earn your own living on account of 
these things? ; 

A. No, I think I suggested that first. 

Q. Do you remember going with Jessie Carey 
Smith to his office in order to break the news gently to 
him about these pawn-tickets ? 

Are Nos 

Q. Have no recollection of any trip down there? 

A. I don’t remember of going to his office with 
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A. Idon’t remember any regular way at all. Every 
time 'I needed money he gave it to me. 

Q. You don’t remember of there being any under- 
standing that you would pay the bills out of what he 
gave vou? 

A. Why, I know that I did pay some of the bills 
out of what he gave me. I didn’t pay all the bills. 

Q. But, generally, the household bills you paid out 
of the money he gave you, didn’t you? 

A. Generally I paid the household bills. 

Q. And he gave you money for them as often as 
once a month, and generally oftener, didn’t he? 

A. It never was once a month, or anything like 
that, Mr. Mercer. 

Q. Itwas oftener than that? 

A. Asa general rule, it was any time, I needed 
money. ‘There was never any stated intervals of giving 


me money—never. 

Q. How much would he give you at a time? 

A. ‘It would depend upon what he had or how 
much | asked him for. 

Q. He brought home cash, did he? 

A. He always seemed to have money right on his 
person. , 

Q. Now, when you commenced to talk about going 
on the stage, Mr. Smith thought, and expressed to you, 
that that would not be a good thing to do, especially if 
you went into the chorus, didn’t he? 

A. Mr. Smith didn’t wan’t me to go away at all. 

Q. He didn’t want you to go on the stage? 

A. He didn’t exactly approve of it, no. 
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Q. And when you decided to go on the stage, you 
had already considered going into other things, hadn’t 
you, to earn your hving? 

A. Going into other things in what manner? 

Q. Than going on the stage? 

A. Well, there didn’t seem to be anything else for 
me to do. The only thing I could do was dance. 

@. Do you remember a discussion with Mr. Smith 
about your going to Chicago to see if you could get a 
position there before the time when you went on the 
stage? 

A. Position at what in Chicago? 

Q. Well, of some sort, without having any definite 
idea in mind as to just what you would do? 

A. I don’t remember. 

Q. Do you remember that you told Mr. Smith that 
you would go to Chicago and see if you could earn your 
own living,or help earn your own living, if he would aid 
you awhile until you got started? 

A. Oh, I don’t just remember. I was thinking— 
I was so unhappy, I was trying to find some scheme at 
the time. I don’t just remember about that. 

@. Do you remember a time when Jessie Carey 
Smith came over to the house, and there was a discus- 
sion had between you and Mr. Smith as to whether or 
not you could earn your living if you went to Chicago, 
and that Jessie Carey urged him to give you more money 
than he was willing to give? 

A. Why, I don’t remember just that discussion, but 
I know that Jessie Carey Smith—we had talked it over, 
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Q. Now, after you decided to marry Price, you 
wrote Mr. Smith about it, didn’t you? 

rv ees, 

(. And you asked him if he would feel like giving 
you anything if you married Price, didn’t you? 

A. I don’t think I put it just like that. 

Q. What did you say to him? 

A. I don’t remember. 

Mr. Hallam: If the court please, the letter is here 
in evidence. 

Mr. Mercer: The letter that she wrote to him? 

Mr. Hallam: No. I misspoke myself—the letter 
from him. I misapprehended your question. 

Q. Do you remember writing Mr. Smith that you 
were thinking of marrying Price? 

A. Iremember of writing Dad about it, yes. 

Q. Do you remember asking him in the letter 
whether or not he would be willing to still continue pay- 
ing you something per month until Price got started in 
his business? 

A. No, I don’t just remember that letter, Mr. 
Mercer. 

Q. Do you remember telling Mr. Smith that Mr. 
Price at that time was working on a salary in his father’s 


store? 
A. Why, I presume I said it. It was so. 
Q. That was the fact, wasn’t it? 
A. That was the fact. 
Q. And how much salary was he getting? 
A. I don’t know. 
Q. Didn’t you ask Mr. Smith to continue contrib- 
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uting to your support in the event that you married 
Price, and didn’t he refuse? 

A. Idon’t think I did, Mr. Mercer. 

Q. You don’t think you asked him that? 

A. JI don’t think at that time I asked him any- 
thing about it. I am not sure, but I doubt if I did that 
later. 

Q. Does this refresh your memory: Isn’t it a fact 
that from the time that you married Mr. Price Mr. 
Smith quit contributing anything to your support, but 
did send $50 a month to be used by the boys until the time 
when he helped you build the house? 

A. No. I don’t just quite remember the last of 
that question. I was not quite clear. 

Q. (Question read.) 

A. Do you mean by that question that he never 
sent anything to us after he had helped us build the 
house? 

COURT: Until the time you built the house. 

Q. I am asking now until the time when he built 
the house. 

A. That he had sent money for the children until 
the time, yes. 

Q. $50 a month? 

A. Yes. 

Q. And didn’t he send $100 a month at all after you 
were married to Price, did he? 

A. No, not as an allowance; not $100 as an allow- 
ance. 

Q. And you understand that he was not contrib- 
uting to your own allowance? 
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iv. | ONES: 

Q. And at one time something was said about 
adopting you as the daughter of Mr. Smith, and you de- 
clined, because you thought your father might have a 
mine in Alaska, where he was, didn’t you? 

A. Qh, no, it was not that way. 

Q. Did you ever tell Jessie Carey Smith that? 

A. I don’t think I ever told Jessie Carey Smith 


Q. Or anything to that effect? 

A. Not the way that is down. 

Q. And did you tell her also that your mother 
didi’t want you to be adopted by Mr. Smith because she 
thought that you might stand a chance to inherit from 
your father who was up in Alaska at that time hunting 
gold? 

A. Why did you say “also?” I didn’t assent to the 
other question. 

Q@. ‘I. don’t mean to catch you on an also. 

A. Well, I know, but I didn’t understand the ques- 
tion. It wasn’t clear, Mr. Mercer. 

Q. All right, I want you to ask me if you don’t. I 
don’t want to mislead you in the slightest. Did you tell 
Jessie Carey Smith that Mr. Smith, at one time early 
after the marriage of your mother to him, had suggested 
that he might be willing to adopt you, and that your 
mother objected to it upon the ground that your father 
was up in the Klondike, and that he might have a mine up 
there, and they wanted you to inherit it if he did. 

A. Well, that is a rather far-fetched tale, that a 
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young girl might do. It didn’t seem necessary to adopt 
me legally. 

@. Now, answer the question, please. 

A. I won’t answer that question yes or no, Mr. 
Mercer. ‘I say a girl might say something like that. A 
gold mine up in Alaska was rather a wonderful thing to 
a girl. 

Q. You wouldn’t want to say you didn’t say it? 

A. I wouldn’t want to say I didn’t say it, Mr. Mer- 
Cer, 

Q. That is what I want to get. Now, after you 
went down into Southern California, and before you 
married Price, Mr. Smith kept on sending you $100 per 
month. 

A. Yes. But would you call Mill Valley Southern 
California? 

Well, I don’t know. Excuse me. 

I would not. 

I thought you went first to southern California. 
No, I went direct to Mill Valley. 

Where is Mill Valley? 

Just across the bay from San Francisco. 

All right. Caufornia is a big state. ‘I don’t 


OForoOore 


mean to catch you on that. But after you went down to 
Mill Valley to live, and until the time when you decided 
to marry Price, Mr. Smith furnished $100 a month for 
you and the boys to live on down there? 

oy. fest 

Q. And that was during the time that you now 
understand that your father was to have paid half of it. 

A. As I understand it now. 
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A. Iwas home-sick and lonesome for the children, 
yes; and when I asked to take them and go by myself 
at that time Dad was willing to let me da: it. It was 
just what I wanted to do when I first spoke to Dad, but 
T was not allowed to do it until after I had been on the 
stage for that one season. 


Q. But then the time when you asked to take the 
children, you also asked to take the maid away from the 
house, and wanted Mr. Smith to set up a separate es- 
tablishment and pay all the expenses of the maid and 
yourself and the children, and let you live alone, didn’t 
you? 

A. Yes. 

Q@. And he declined to do it? 

A. Why, on the grounds that it would not look 
right, that I was his daughter, and as long as I stayed in 
Minneapolis I would have to stay at his house. 

You declined to do it? 

Oh, yes, but for those reasons I have just said. 
Is that the only reason? 

That was the reason he gave. 


OFPOrO 


Was that after you commenced to have diffi- 
culty with him? 

mee Yes: 

Q. Then when you came back from the stage, you 
understood that he wrote a letter to your uncle and 
aunt, or uncle or aunt, Mr. and Mrs. Wright, down in 
Ohio, to know if they could take you and the children, 
if he would pay them $85 a month, did you not? 

A. Well, I didn’t know about it at the time. 

Q. Didn’t know about it at the time? 
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Ay No 

Q. Did you know he made any effort to get them 
to take you? 

A. I didn’t know very much about it. I had heard 
rumors of such a thing. 

Q. Then you understood that he got in communi- 
cation with your father, and informed your father that 
something must be done about you and the children, 
did you not? 

A. I knew nothing about that at the time, Mr. 
Mercer. 

Q. Didn't you know that Mr. Smith arranged with 
your father that each of them would pay $50 a month 
to support you and the children away? 

A. Well, of course I know that now, but I didn’t 
know it exactly at the time, and I don’t see how it was 
possible to make such an arrangement. 

Q. Well, you understand it was made, don’t you? 

A. Well, so I have since been informed. 

Q. Now, you understand also that your father 
didn’t pay his share of that arrangement. and that Mr. 
Smith paid the full $100 a month. 

A. As I say, I don’t understand how the arrange- 
ment could be made because my own father never had 
that much to— 

Q. Your own father at times was pretty well to do, 
wasn’t he? 

A. ‘The times were not very often, and they didn’t 
last long. 

@. Your own father had his ups and downs in fi- 
nances? 
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A. Is that all? That he was not contributing? 


COURT: You understood that he was not con- 
tributing at that time to your own allowance, but was 
contributing for the children. 

A. Yes, he explained that in one of his letters. 

Q. Do you remember this letter of July 22, 1905, 
that you have introduced in evidence from Mr. Smith to 
you? 

A. You just want that paragraph? 

@. Yes. You remember it? 

me Yes. 

@. Was that when the matter came up as to what 
should be done in case you married Price? 

A. Well, I think there is more than one letter on 
that subject there, isn’t there, Mr. Mercer? 

Q. Well, you can look at the letters all you please. 

A. I thought you wanted me just to read the one 
paragraph. 

Q. No, I wanted to know if that is when the matter 
of what should be done came up. 

Ee © Maes: 

Q. So that Mr. Smith raised the question when you 
announced you intended marriage as to whether he 
would continue to contribute to you, didn’t he? 

A. Well, now, I don’t know. 

Q. Well, this letter which I have just shown you is 
the first that was said about that element of it, isn’t it? 

A. Well, now, I cannot be sure. I haven’t all the 
letters that 'I received from Dad. ‘These are just a few 
that were in the bookcase and in the writing desk. Oth- 
ers were destroyed. Now, I don’t say that those were 
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all the letters, not nearly all, that I got from him. I 
don’t know as there was anything more after that. 

Q. You got this money of $100 for the wedding 
present? 

Ae Wes: 

Q. And $100 for the allowance of the last month, I 
mean the August month? 

A. I presume so. 

Q. Now, when you got that letter of July 22, 1995, 
you then wrote Mr. Smith a letter respecting the allow- 
ance, did you not? 

A. Idon’t know. ‘I presume I wrote him. 

Q. And you received in the regular course of mail 
the letter which is dated December 14th, which has this 
clause: “I received your letter some time ago, and de- 
layed answering because I have been very busy and not 
very well. I don’t want to continue a monthly allow- 
ance, and don’t think you should ask it.” Do you re- 
member that? 

A. I remember the letter very well. 

Q. Do you remember that Mr. Smith had _ his 
nephew Arthur investigate Price and see what he could 
find out about him out there? 

A. No, I didn’t know that. 

Q. You didn’t know about that? 

A. No. 

Q. But you proceeded to marry Mr. Price, and had 
the boys adopted as Price’s children? 

A. When you speak about Dad investigating Mr. 
Price, he speaks about him very well in that letter. 


Q. Yes, I understood so. 
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A. ‘I wondered if you meant anything outside of 
that letter. I knew what the letter said, yes. 

COURT: You say the boys were adopted by Mr. 
Price? 

A. Yes, Dad wished them— 

COURT: Did they take the name of Price? 

A. Yes, sir, they did. But they don’t go by that 
name now. 

Q. Well, the ultimate fact was, however it arose, 
that from the time you married Mr. Price, Mr. Smith 
quit making you any allowance for yourself? 

A. Yes, any regular allowance. 

Q. Well, now, all he did after that was an occa- 
sional Christmas present or something of that sort, be- 
sides what he did in the way of the home, wasn’t it? 

A. Why, yes, I presume so. Just what do you 
mean? ‘There was never any regular allowance except 
for the boys. 

Q. Well, that is what I am trying to get at. 

ae) Yes: 

@. He didn’t pretend to contribute money to you 
individually right along after that, did he? 

Ae No. 

Q. That is what I want. Now, there came a time 
in October, before he died in August, when he loaned 
$2,000 to you and Mr. Price to aid in building a home, 
did there not? 

A. I don’t know just when it was, Mr. Mercer. 

Q. You don’t know just the amount? 

A. I don’t know just when it was. I think it was 
that amount. 
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Q. You think it was that amount? 

A. Wes: 

Q. Do you remember that he sent that to you in 
October and that after October he made no allowance 
for the boys? 

A. I don’t remember. 

@. Did vou ever know of his making any allow- 
ance of any kind to the boys after he loaned that money 
to build the house? 

A. I don’t—no I don’t remember. 

Q. When he died, the note which he took for that 
house was not due, was it? 

A. Well, I don’t know anything about that. 

Q. You don’t know anythmg about it? 

A. I don’t know about it being due. It was all 
arranged for by Dad and Mr. Price. I don’t know any- 
thing about that part of it. 

Q. Well, after Mr. Smith died, that note was re- 
turned to you, wasn’t it? 

Al ies: 

Q. Because of a written request that Mr. Smith left 
with it? 

A. TI understand so. 

Q. That note was returned to you and to Mr. Price 
personally at the time you came on to Minneapolis im- 
mediately following Mr. Smith’s death? 

Ane Yes, 

Q. And this letter marked Defendant’s Exhibit 
3-SKP, attached to the depositions here—Mr. Hallam, 
I ean either offer this in evidence now or treat it as in. 
It will be offered later. 
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Mr. Hallam: There is no objection to that. It 
was in the pleadings. There is no question about it. 

Q. This letter here under date of November 1, 
1906, attached to the deposition, so far as it reads down 
to the point where it says, “Ned,” is in the hand-writing 
of Mr. Price, isn’t it? 

COURT: What letter is that? 

Mr. Mercer: It is a letter of Ned Price to Peter B. 
Smith. Itis short. “Inclosed find my note,” it the way 
it reads, “Inclosed find my note, if you will pardon the 
delay, the agreement is all ready, but as my father has 
gone to Los Gatos for a week or so, will have to wait 
his signature. Will forward it immediately upon his 
return. Yours very truly, Ned.” That was in Ned’s 
hand-writing? 

A. Yes. 

Q. Now, on the bottom of that, the part which reads 
as follows was in Peter B. Smith’s hand-writing? “In the 
event of my death before the maturity of this note, it is 
my wish that it shall not be considered of any value, and 
returned to Mrs. E. J. Price as a bequest from me. P. 
B. Smith.” That was in Mr. Smith’s hand-writing? 

ie eS, 

Q. Now, the note was signed by Edward J. Price, 
was it not? 

A. Yes. 

Q. After Mr. Smith died, after you came on to 
Minneapolis, and while you were there on September 
18, 1907, you and Mr. Price received that note from 
General George P. Wilson, and gave the receipt which 
it attached to this deposition as Defendant’s Exhibit 
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5, that which is attached as defendant’s exhibit 6, did 
you not? 

A. Shall I read these? 

Q. Just look at them so you will know how to an- 


swer the question. 


A. Yes, that is my signature. 

Q. That is your signature? 

A. Yes. 

Q. And it was Mr. Price’s signature? 
A. Yes. 

Q. 


And you got that note at the time those signa- 
tures were signed? 

A. JI don’t believe I ever read that before, but that 
is my signature. 

@. The 13th of September was just before you left 
Minneapolis to go back to California, was it not? 

Tale = SES, 

Q. Do you remember the date you left Muinne- 
apolis? 

A. No. 

Q. Do you remember that you went from Minne- 
apolis to Chicago? 

A. Yes. 

Q. Do you remember that Mrs. Smith furnished 
the money for you to go home on from Minneapolis? 

A. Well, I don’t know just about that, Mr. Mercer. 

Q. Don’t you remember you asked her to give you 
the money, and that she gave it to you? 

A. From Minneapolis? 

Q. Yes. 

A. I don’t quite remember. 
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Q. Do you remember saying that you had a conver- 
sation with Mrs. Smith on the porch? 

Bes: 

Q. Do you remember saying to Mrs. Smith at that 
time that you were surprised that Dad didn’t leave you 
anything? 

pee Y GS: 

Q. Do you remember saying to her that you and 
Mr. Price were poor? 

A. I don’t remember saying that. 

Q. Do you remember that the boys at that time 
were in California? 

eee Yes: 

Q. Do you remember that you said to Mrs. Smith 
at that time that you were sorry that Mr. Smith didn’t 
leave you anything? 

A. JI don’t know as I said just those words. 

Q. I mean in substance. 

A. ‘I know I told her I was very much surprised 
that he hadn’t. 

Q. Do you remember the matter being mentioned 
then that this note had been left for you? 

A. I don’t remember mentioning 1. 

Q. Well, how did you find out that the note was 
left for you? 

A. I don’t just remember. I know that—I think 
it was down at General Wilson’s office, wasn’t it, that 
we received it? 


Q. I think so. 


A. I don’t just remember how I was told of it. 
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Q. Well, you knew about it before you went to 
General Wilson’s office, didn’t you? 

A. Why, I think I understood that that was the 
reason we were to go there. 

Q. Now, where did you understand that? 

A. I don’t remember. 

Q. Don’t remember where you got that informa- 


a NG: 

Q. Now, in the conversation you had on the porch, 
do you remember Mrs. Smith saying to you that she sup- 
posed what you meant was that the note was not money, 
and that you would prefer to have money than to have 
the note? 

A. Wo. 

Q. You don’t remember anything about that? 

A. Io, 

Q. And do you remember saying to her at that time 
that you didn’t have the money to go back home on, and 
that you wanted to go home, ad asked her if she would 
give you the money to go back to California, back home? 

A. No, I don’t recollect that. 

Q. No recollection of any such conversation? 

A. Perhaps I don’t quite get your questions, but 
T don’t understand that, Mr. Mercer. I don’t remember 
any talk like that we had with Dewey on the porch. 

Q. Don’t remember that? 

A. No. 

COURT: Did Mrs. Smith give you money to go 
back home on? 
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A. I know she gave me some money to go back 
home on, yes. 

COURT: You don’t remember the conversation 
concerning the money to go back home on? 

A. JI don’t remember just that, no. 

Q. You didn’t have but one conversation on the 
porch, did you, about what you were going to do in the 
future? 

A. I don’t just remember. 

@. Well, do you remember any more than one? 

A. I know there was some talk about going back, 
but [ don’t just remember where it took place. 

Q. You didn’t mean to tell the court yesterday, in 
the answer you made to your own counsel’s question, 
that Mrs. Smith suggested that you better go back, did 
you? 

A. I meant exactly what I said yesterday. I think 
it was at her suggestion. 

Q. Don’t you remember that you said to Mrs. 
Smith that it was necessary for you to go back, but that 
you didn’t have the money, and that you asked her if 
she would give you the money to go home on? 

A. Well, I can’t be quite sure of that. 

Q. Don’t you remember—to refresh your mem- 
ory—that Ned, as you all called him, went with Mrs. 
Smith down town so that she could get the money from 
the bank, and that the tickets were gotten or supposed 
to be gotten then? 

A. Why, I understand that, but I understood that 
it was Ned and Mrs. Smith that made the arrangement, 


not me. 
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@. Do you remember that you first got the money 
from Mrs. Smith to go home on in the sum of $100, that 
you went out to the Barnes to visit, and spent that 
money, and came back and asked her again for money 
to take you home? 

A. No, I don’t. 

Q. Don’t you remember that she gave you $100 
the first time you brought it up, and that you went out 
to the Barnes and came back, and she then gave you 
further money ? 

A. I don’t see where the money could have gone 
out to the Barnes. 

COURT:. Well, do you remember that? 

A. No, I don’t remember that. 

Q. Well, do you remember that instead of going 
to California you and Mr. Price went to Chicago when 
you got the money? 

A. I know we went to Chicago on the way to Cal- 
ifornia. 

@. And after you had been in Chicago a few days, 
do you remember calling for more money? 

A. Yes, I remember that we needed money in Chi- 
cago. 

Q. Did you have Mr. Price write Mrs. Smith for 
money ? 

A. I didn’t have him do it. 

Q. You understood he did do it? 

A. I don’t know. I think so. I was ill. 

Q. Did you see the wire that came back from Mrs. 
Smith? 


A. I don’t know whether I saw it or not. 
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Q. But at any rate you know that the transaction of 
whether Mrs. Smith would put up more money was then 
going on between Mr. Price and Mrs. Smith? 

A. Well, I say I don’t know much about that. I 
wasn't well, Mr. Mercer, and I don’t know. ‘I had noth- 
ing to do with that. 

Q. Now, do you remember that after you got to 
Chicago, after this correspondence, telegrams, etc., had 
been going on, that Jessie Carey Smith came down for 
Mrs. Smith, to see what the trouble was? 

A. Yes, I knew she came down. 

@. And that she then let you have further money? 

AL Wes. 

Q. And that you and Mr. Price gave your note for 
that money ? 

A. Well, I don’t know about that. 

Q. You don’t recollect about that? 

A. I don’t know about that part of it. 

Mr. Mercer: JI will ask to have these marked. 

Marked “Defendant’s Exhibits 2 and 3.” 

Q. I will show you Defendant’s Exhibit 3 and ask 
you if that is in Ned’s handwriting. 

A. Do you wish me to read it all? 

Q. Just enough to tell us whether it is in his hand- 
writing. Look at his signature. 

A. “Yes, it looks like his writing. 

Q. And Defendant’s Exhibit 4, and ask you if that 
is the wire that came in answer to it. 

A. Well, I don’t know anything about the answer. 
'L don’t know whether that is the answer that came from 
it or not. | 
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Q. You don’t know whether that is the answer or 
? 


A. No. 
Q. Did you know that this was the letter that was 


A. No, I didn’t see the letter that was sent. 

Q. You knew there was correspondence going on 
about it? 

A. Iknew there was correspondence, ves. 

Q. The correspondence went on with your ap- 
proval, didn’t it? 

A. AsIsay, Mr. Mercer, I didn’t know very much 
about it. Some things I didn’t know about at all that 
was done there. 

@. But you knew in a general way that an effort 
was being made to get Mrs. Smith to put up more 
money ? 

A. I don’t put it that way. I knew in a general 
way that there would have to be some money to get back 
to California on, as'I understood from Mr. Price, though 
I knew nothing of it at the time. 

Mr. Mercer: I think I will offer this. 

Q. Didn't you know that this correspondence was 
going on? 

A. Yes, but I didn’t know the details. I knew 
nothing about the details of the correspondence. 

Q. You knew when Jessie Carey Smith was there. 

A. I knew when she was there, certainly. 

Q. You knew as soon as you got well enough to go 
that you and your husband went to California, and Jessie 
Carey Smith put up the money for it? 
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ie Yes. 

Q. You understood that was on account of Mrs. 
Smith, didn’t you? 

Eee es: 

Q. Showing you Defendant’s Exhibit 5, I will ask 
you if that is the note which you and Mr. Price gave in 
the name of Jessie Carey Smith for the money which 
you received. 

A. It looks like it. I don’t know. 

Q. And showing you Exhibit 6, I will ask you if 
that is not the receipt signed by both of you for the $114? 

A. What is that then? Isn’t that the same? 

Q. That is the note for the same amount of money. 

COURT: How much is the note? 

Mr. Mercer: $114. 

A. I guess they are all right. I don’t know any- 
thing about that sort of thing. 

Mr. Mercer: Now, I will offer Defendant’s Ex- 
hibit 3, which ts the letter from Mrs. Price to Mrs. 
Smith, asking for money; Defendant’s Exhibit 4, which 
is wire from Mrs. Smith back to Mrs. Price— 

COURT: You don’t object to the telegram? 

Mr. Hallam: I would like to look them over first. 

Mr. Mercer: If there is objection to the telegram, 
it is perhaps not sufficiently identified. And defend- 
ant’s Exhibits 5 and 6, the one being the note and the 
other the receipt. 

Mr. Hallam: This telegram purports to be an an- 
swer to this letter. 

Mr. Mercer: Yes, that is what I take it to be. 
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Mr. Hallam: I didn’t distinctly understand 
whether Mrs. Price identified this as Ned’s signature. 

Mr. Mercer: She identified the letter. 

A. I identified the signature. I presume it is all 
right. I don’t know anything about such matters, as 
I told you. 

Mr. Hallam: You think it is his writing? — 

A. Oh, yes. 

Mr. Hallam: I doubt if the telegram is adequately 
identified, but it appears to be in answer to the letter and 
I will make no objection whatever. 

COURT: Very well. Let it be admitted. 

Received as Exhibits 3, 4, 5 and 6, and read in evi- 
dence. 

@. The note was dated October 5, the note and the 
receipt. I suppose these are Jessie Carey Smith’s hand- 
writing, aren't they? I mean the body. 

A. Yes, the body. 

Q. Now, upon receipt of that money you and Mr. 
Price took the train for California ? 

A. Yes. 

Q. From that time on until you started your suit 
in this case in Minnesota, you didn’t write to Mrs. Smith 
at all, did you? 

A. Yes, I wrote her when I got back to Mill Val- 
leys 

Q. Did you write her to thank her for this money? 

A. I don’t remember just how that was. I think 
My. Price wrote her also. 

Q. Do you know when you wrote her? 

A. I cannot give you the dates, no. 
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Q. Well, the only thing that you said about money 
or property to her from that time on was what was said 
in these legal papers that were served in the two cases, 
wasn’t it? 

A. No. I wrote her from Mill Valley. 

Q. What did you write her from Mill Valley? 

A. When I heard nothing from her about the es- 
tate having been settled 'I wrote her about that, but re- 
ceived no answer. 

Q. You mean you wrote to Mrs. Smith— 

ae) Yes: 

Q. And said you thought the estate ought to be set- 
tled or something of that sort? 

A. Asked if it had been. I don’t remember just 
the wording of the letters. Mr. Price wrote them with 
me—helped me to write them. 

Q. I want you to tell us as nearly as you can what 
you did say, if you claim you wrote any letter of that 
sort. 

A. Why, the time went on, and we didn’t hear any- 
thing at all from Mrs. Smith, and— 

COURT: Have you that letter? 

Mr. Mercer: No, we never got any such letter. That 
is beyond our showing. 

A. Mr. Price told me how to word itina way. We 
asked if the estate had been probated, and that we were 
surprised not to have heard from her. 

Where were you when you wrote that letter? 
At my own home. 

Who was present? 

Why, Mr. Price. 


per © 
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Q. When was that letter written? 

A. I don’t know. It was not very long after we 
had returned. In time, at least, it was long enough so 
that we began to think we should have heard from her. 

Q. You went back to Minneapolis before you start- 
ed the first suit, didn’t you? 

A, “Oh, yes. 

Q. You didn’t let Mrs. Smith know you were mn 
town? 

A. No, by advice of counsel. 

Q. You didn’t telephone her? 

A. No. 

Q. When did this advice of counsel begin? Was 
it after you got back to Minnesota? 


A. About communicating with Mrs. Smith? 
Q. Yes. 
EAC HEEGeS: 


Q. Did you take advice of counsel when you were 
in Minnesota the first time? 

A. I didn’t retain any counsel. I don’t know just 
how 'l should answer that. I talked things over in an in- 
formal way. 

Q. With counsel when you were there immediately 
after Mr. Smith’s death? 

A. Well, it was not at all in a business way, Mr. 
Mercer. 

Q. Well, who was the counsel? 

A. We talked it over in a friendly way with Mr. 
Barnes—very little. 

Q. And Mr. Barnes was engaged then in practice 
of law there? 
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A. I think so. 

Q. You had gone from Mrs. Smith’s home out to 
the Barnes home to visit? 

ee VCS 

Q. And you were out there for a number of days? 

A. Several days. - 

Q. You knew at that time that the will which Mr. 
Smith left at the time of his death did not make any pro- 
vision for you? 

A. Well, I don’t know if I knew that before I went 
out or afterwards. 

@)h You saw the will, was the first information you 
had on that? 

A. Why, I think so. 

Q. You are not sure whether you saw it before you 
went out to Mrs. Barnes’ or after you went out? 

A. No, I don’t remember that. 

Q. What is vour best recollection about it? 

A. I don’t remember just how it came about, but 
anyhow we wanted to see just what the will was, and I 
had tried to talk about it with Mrs. Smith, but I had 
never had any occasion—I mean proper occasion— 
never found one. So I think that Mr. Price suggested 
that we could see her; that any one could see her. 

Q. You don’t mean to say that you asked Mrs. 
Smith to talk to you about anything that she declined 
to discuss with you, do you? 

A. No, I don’t say that; but I never found an op- 
portunity to discuss it with her—proper opportunity. 


Q. Do you remember of Mrs. Bates, who sits here 
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in the room, being a guest in the house while you were 
there? 

A. I think she was there. JI don’t remember that 
she was there all the time. JI don’t remember. 

Recess until 2 p. m. 

Cross Examination continued. 

@. Have you any other correspondence except 
what you have produced here? I mean correspondence 
with P. B. Smith. 

A. No, that is all I ean find at this time. 

Q. Have you any correspondence with Mrs. Smith? 

A. No, I haven’t any correspondence with Mrs. 
Smith. 

Q. Did you see Mr. Smith personally after the 
14th of December, 1906? 

A. You ask if I saw him? 

Q. Yes. 

A. Let’s see—1906. Why, no, I don’t think so. 

Q. You have never had a talk with him then of 
course after 1906? 

A. Well, that was the trip just after they had come 
back from Japan, yes. 

Q. Well, I had in mind the end of the year after 
he wrote you on the December 14th. 

A. Well, I never saw him again after he was there 
after the earthquake. 

Q. You never saw him again after he stopped in 
California on his way back from Japan? 

A. No. 

Q. Is that right? 

A. Yes. 
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Q. At the time he stopped there on his way back 
from Japan, Mrs. Smith, the defendant, was with him? 

A. Yes, sir. 

Q. And Mr. Smith at that time was not very well? 

A. Why, he was not ill. 

Q. Did you know whether or not he went on the 
trip to Japan for his health? 

A. No, I didn’t understand that he had. 

Q. You understood that he finally died suddenly 
up in the New England states? 

ma. Yes: 

Q. How old a man was Mr. Smith when he mar- 
ried your mother, if you know? 

A. Well, I will have to figure that out. I am not 
really good at figures. Why, I think he must have been 
about 42, as near as I can figure that out. 

Q. In 1893? 

A. Why, I imagine he must have been somewhere 
around there. 


Q. ‘In stature he was rather a large man? 
ee, Y CS. 

Q. And medium fleshy? 

mee Yes. 

Q. 


A man of few words in his ordinary conversa- 
tion, wasn’t he? 

Few words? 

Few words. 

Why, rather; still he was not— 

He was not a clam? 

No. 


But in the course of conversation generally, he 


OFroror 
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was the sort of man who kept still, let other people talk, 
and then if it was necessary expressed himself briefly, 
didn’t he? 

A. Yes, at times. 

Q. He was not a man of an excitable disposition? 

As @No. 

Q. But went about usually in a calm manner, about 
his own business, and said little to people in general? 

A. Yes, in general. 

Q. Mr. Smith has as strict regard for keeping his 
word as any person you ever saw, didn’t he? 

Ae Ges 

@. And whenever he told a person anything, so far 
as you knew, he attempted to carry out exactly what he 
told them he would do, didn’t he? 

A. Yes. 

Q. He was in no sense what you would call a vacil- 
lating man, was he? 

A. Well, there were times when I thought he 
showed—not when I first knew him, but later he showed 
—well, no, I wouldn’t say that. 

COURT: He hadn’t begun to fail, had he, when 
he died? 

A. Qh, no. 

COURT: At the time of his death? 

A. Not that I knew of. 

COURT: Ejther mentally or physically? 

AS No: 

Q. When you saw him last, he was in apparent pos- 
session of all of his faculties, and looked well, didn’t he? 

aes. 
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Q. Now, when you were in Minneapolis in 1907, did 
you talk with other lawyers besides Mr. Barnes about 
Mr. Smith’s will? 

A. 1n1907? That was just after his death. 

Q. Yes. 

A. No, I think not. 

Q. Did you take the matter of the will up with Mr. 
Higgins while you were there on that trip? 

A. Well, now, I am understanding that this is the 
trip that Mr. Price and 'I went on just after Dad’s death. 

@. Yes. 

A. No, I didn’t know Mr. Higgins then. 

Q. When did you first meet Mr. Higgins? 

A. I met Mr. Higgins almost immediately after 
my return to Minneapolis with the children. 

Q. After your return to Minneapolis with the chil- 
dren? 

Ay “res: 

Q. That was the next year, 1908? 

A. ‘That was the next year. 

Q. Did you meet him through Mr. Barnes? 

A. No. 

Q. Now, did you know Mr. Spalding, who was 
in the office with Mr. Hutchinson? 

A. No, I don’t remember him. I may have met 
him, but I don’t remember him. 

You met Mr. Hutchinson? 

I met Mr. Hutchinson. 

When did you first meet Mr. Hutchinson? 
Well, I don’t just remember. I know Mr. 
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Higgins sent for him to come to his office. I met him 
at Mr. Higgins’ office. 

Q. You didn’t know Mr. Hutchinson before that? 

A. I didn’t know him before that. 

Q. It was after your return to Minneapolis? 

A. It was after my return. 

(. You had had no correspondence with anybody 
relative to this matter besides the letter you say you 
wrote to Mrs. Smith before you returned? 

A. There had been a few letters between Mr. 
Barnes and myself. 

Q. Between Mr. Barnes and yourself? 

A. RES: 

Q. Mr. Barnes, as you understood, had a law office 
in Minneapolis? 

Yes. 

And was engaged in practice there? 

aves. 

And he had been a friend of yours for how long? 
I had never met Mr. Barnes until the year be- 
fore when Mr. Price and I went back to Minneapolis 
after my Dad’s death. 

Q. You had known his wife, but not him? 

A. Thad known his wife but not him. 

Mr. Mercer: Now, Mr. Hallam, before I overlook 
it, I suppose it may be conceded that the judgment roll 
attached to the answer is admitted in evidence, may it? 
If not, ‘I will formally offer it. 

Mr. Hallam: I don’t think it is necessary to offer 
it. Itis a part of the pleadings. Do you wish to offer 


pert 


it in evidence? 
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Mr. Mercer: It is part of the pleadings, but there 
is no pleading here to admit it formally, and I want to 
be sure there couldn’t be any possible question. 

Mr. Hallam: It was admitted that it is a correct 
copv of the proceeding. If you will offer it in evidence 
formally, I think I should object to it as incompetent, ir- 
relevant and immaterial. 

Mr. Mercer: Well, it is a correct copy, and I ask to 
offer it and allow it to be treated in evidence, although it 
is included in the answer, because there is no formal reply 
in the case. 

COURT: You have no objection to that except 
that it is immaterial ? 

Mr. Hallam: Yes. 

COURT: Let that be understood, that it is offered 
in evidence and received in evidence and is part of the 
evidence in this case, and that you object to it only upon 
the ground that it is immaterial to the issues in this ease, 
and the court will overrule your objection, and you may 
have an exception. 

Mr. Mercer: Now I wish to offer an exemplified 
copy of the following records from the probate court of 
Hennepin County, Minnesota. It includes petition to 
probate the will of Peter B. Smith, with the testimony 
of the subseribing witnesses, a copy of the will itself, the 
order admitting it to probate and for a bond and for let- 
ters, an affidavit of the executrix for letters testamen- 
tary, etc. 

Mr. Hallam: I think there is no objection. It is 
the probate proceedings. 

@. I believe you said that Mr. Smith talked to you 
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on a number of occasions about the matter of your get- 
ting a divorce from your husband. 

A. Yes: 

Q. And that you never told him that you would get 
that divorce until some time in the spring or summer be- 
fore you filed the action. 

A. I think that is correct, before I finally agreed 
to it. 

Q. Now, where were you when you say you agreed 
to that? 

Mr. Hallam: If the court please, I object to this on 
the ground that it was fully covered in counsel’s cross 
examination yesterday. 

Mr. Mercer: Qh, no. 

COURT: = I willhear it. 

A. Do youmean my absolute position? 

Q. No. Iwant to know what part of the house you 
were in or whether you were in the house? 

A. Well, that is rather hard to say. I hardly re- 
member exactly just where I was. 

Q. Was it at the table? 

A. Well, now, I cannot be sure, but it seems to me 
that it was in the dining room, but I won't say positively. 
I don’t remember. 

Q. Were you alone with Mr. Smith at that time? 

A. Well, I don’t know if we were alone. All along 
this time when I was so miserable, and hardly knew what 
to do, Mrs. Jessie Carey Smith was with me almost— 
well, a great deal—almost continuously. I would turn 
to her, and relied on her advice, and was with her almost 
all the time. 
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Q. That is, with Jessie Carey Smith? 

A. Imean Jessie Carey Smith. 

Q. Well, now, since you have mentioned that mat- 
ter, it is a fact, isn’t it, that during that first nine months 
after Donald went away, Jessie Carcy Smith spent a 
good deal of the time with you during day times and 
sometimes evenings? 

A. She spent a good deal of time with me. 

Q@. You don’t remember whether the conversation 
was at a time when she was present? 

A. No, I don't. 

Q. What is your best recollection? 

A. Well, ‘I don’t remember. I wouldn’t have 
thought anything about it if she had been there, because 
she was there so frequently. I don’t know whether she 
was there then or not, Mr. Mercer. I don’t remember. 

Q. You don’t remember whether there was any- 
body else there at that time? 

A. No, I don’t remember. 

Q. Now, do you remember what Mr. Smith said 
at that time? 

A. I don’t—I wouldn’t swear to that, because you 
know my mind was very much disturbed. I know that 
he was very much pleased. I cannot say what he said, 
but he was very much pleased and very gratified that at 
last I had consented. 

COURT: Did you confide in Jessie Carey Smith 
in these matters? 

A. Iwas with Jessie Carey Smith then a great part 
of the time, relied upon her, and depended on her to a 


great extent. 
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COURT: Well, did you confide in her as to what 
your arrangements were with Mr. Smith? 

A. JI don’t know as I ever mentioned that to her, 
but I confided in her a great deal about the Doctor, and 
about the divoree—what I thought about that. I don’t 
know as I confided in her exactly about the other ar- 
rangement. It was mostly about the Doctor I went to 
her. . 

Q. What I want to know is if you can tell me who 
was present at the time when you say that Mr. Smith 
told you that he would leave you all of his property. 

A. Well, he told me that several times. 

Q. You stated vesterday, if I understand the tes- 
timony correctly, that he did state that on a number of 
occasions, but that you made no agreement to it until 
one particular time when you said you told him that you 
would get a divorce. Am I right about that? 

A. Well, I don’t know just as I quoted those 
words. I know that I did not agree finally to get a di- 
vorce until this time when I said, “All right, go ahead.” 

Q. You did not understand, up to the time when 
you said you would go ahead with the divorce, that you 
had agreed to do what Mr. Smith had proposed, did 
vou? 

A. Well, isn’t getting the divorce and agreeing to 
what he proposed the same thing? 

Q. I am trying to find out now what. you know 
about it, Mrs. Price. I should like to know exactly what 
happened, what was said, who was present, and all about 
the time when you claim that you told Mr. Smith that 
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you would get the divorce and accept the other propo- 
sition. 

A. Well, as I said before, I don’t remember all the 
details, I don’t know who was there. I know that it was 
an effort, a great trial to me to make up my mind. It 
meant a good deal to me. I had fought hard against 
the necessity of it. And when I finally did decide to 
divorce the doctor, I don’t know who was there. 

Q. Now, the matter of divorcing the doctor was 
the matter that you and Mr. Smith had talked about at 
various times, wasn’t it? 

A. Various times. 

Q. And that came about in the ineeption because 
the doctor was not able to support you at that time, 
didn’t it? 

A. Asa general thing. 

Q. You stated yesterday that Mr. Smith took the 
baby out of your arms, and wouldn't let you take the 
baby, when the doctor went away. Isn’t it true that Mr. 
Smith had to furnish the doctor money to get away on? 

A. Why, certainly; yes. 

Q. You didn’t have any money to get away with, 
did you? 

A. No. 

Q. <And the doctor didn’t have any money to take 
you with him, did he? 

A. No. 

Q. And Mr. Smith advised you that until the doc- 
tor could earn something to support you, that you had 
better stay there and live with him, didn’t he? 
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A. No, he didn’t put it that way. He forbade me 
to go, Mr. Mercer. 

Q. Well, how could you go without money? 

A. Well, I don’t know. Idon’t know about that. 
But I was not allowed even to consider going with him, 
with the doctor. 

Q. And as a matter of fact, Mr. Smith told you 
then, didn’t he, that if the doctor got himself established 
some place you could go to him? 

A. Why, yes, he told me that, I presume in a way to 
quiet me. 

Q. And he told you that a good many times, didn’t 
he, afterwards? 

A. Yes; but he said also that he never expected that 
he would. 

Q. Yes. But that if he did, you could go. 


i. DEES: 

Q. And he kept that up as long as you didn’t apply 
for the divorce, didn’t he? 

A. QOh,no. He insisted upon my getting a divorcee, 
and he every dav, almost continuously, was grinding that 
—that I must divorce the doctor. 

Q. Now,'I don’t want to get the record too full, and 
I don’t want to scold, but I wish you wouldn’t talk on 
things that 'I don’t ask you about. 

A. Ibeg your pardon. 

Q. I will put the question so you won’t have any 
misunderstanding about it. As long as you didn’t apply 
for the divorce, Mr. Smith always told you, when the 
matter was brought up, that the only reason why he ob- 
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jected to your going to the doctor was, that the doctor 
had no way to support you? 

A. No. 

Q. Didn’t you understand that that was Mr. 
Smith’s attitude? 

A. ‘That was Mr. Smith’s attitude at the beginning 
of the divorce, he did that. Well, I won’t say anything 
more. At the beginning, when the doctor first went 
away, he made that remark. 

Q. Now, after the doctor went aviay, you used te 
send him money, didn’t you? 

A. Yes, occasionally. 

Q. Some of the money that Mr. Smith furnished 
you? 

A. Some. 

Q. And finally did you have any trouble with Mr. 
Smith about that? 

A. I think there was a little trouble about that. 

@. And that trouble was before Mr. Smith was 
married to the present defendant? 

ne Yes. 

Q. And Mr. Smith objected to furnishing money 
to you which you used to send to the doctor, didn’t he? 


A. Well, I didn’t send a great deal of money to the 
doctor—it was not a regular thing—of Dad’s money. I 
had some money at times of my own that I sent him. 


Before your divorce? 
Yes. 
Were you earning money then? 


No. 


Pr Ore 
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Q. Did you have an inheritance from your mother 
or some one? 

A. # WNo: 

Q. What do you mean by having some money of 
your own that you sent? 

A. Well, money that I had won in other ways. 

Q. You did send money at times that Mr. Smith 
would give you to the doctor, did vou not, while he was 
away, after going? 

A. Yes, occassionally. 

Q. And Mr. Smith understood that, and that kept 
up until the time when you decided to get a divorce? 

A. Well, it wasn’t continuously. It was only sel- 
dom. 

Q. Occasionally? 

A. Occasionally, yes. 

Q. But the doctor was not sending you any money 
during that period? 

A. AN. 

Q. Neither for the support of yourself nor your 
children? 

Ax Go: 

Q. And so far as you could find out, was not giving 
any indication that he would be able to do so soon? 

A. No practical indication. 

Q. Now, you never told Mr. Smith at any time 
until you decided to get a divorce that you would accept 
any suggestion that he had made, did you, about this 
matter? 

A. That is rather queerly worded. I don’t under- 
stand that. 
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Question read. 

A. I don’t think so; speaking always of the idea 
that I would divorce the doctor. 

COURT: Do you remember when you decided to 
get the divorce? 

A. Why, it was early in the spring. 

COURT: Of 1901? 

A. Of 1901. 

Q. Well, do you remember the conversation that 
took place when you told Mr. Smith that you had de- 
cided to get the divorce? Now, I want exactly the 
language, if you can give it. 

A. I told you I couldn’t, Mr. Mercer. 

Q. ‘Then I want the substance of it, as to what you 
said and what he said, if you please. 

A. Well, the substance of it, and the most impor- 
tant part to my mind, is my saving—I just gave up, and 
said, “All right, Dad; go ahead and get the divorce.” 

Q. That is all you said? 

A. Idon’t say that if all I said. I said that was the 
important thing. 

Q. Don’t you remember anything else you said at 
that time? 

A. JI was pretty well worked up. I don’t remem- 
ber exactly anything else. 

Q. At the time when that conversation took place, 
and you told him that you had decided to get the di- 
vorce, Mr. Smith didn’t say anything about a will, 
did he? 


A. I don’t remember. 
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Q. He didn’t say anything about property at all, 
did he? 
A. Why, I don’t remember that he did, Mr. Mer- 


cer, just at that time. 
Q. And you didn’t say anything ahont ir? 


A. Why, I considered that that was it, when I 
agreed to what he asked. 

Mr. Mercer: I will ask to strike that out as not re- 
sponsive to the question. 

COURT: You considered that a continuing propo- 
sition, and that vou didn’t accept until you had conclud- 
ed to get the divorce? 

A. ‘That was when I decided to get the divorce, I 
considered that that was the— 

COURT: The culmination of the contract? 

A. The end of it. 

Q. Well, now, there was nothing said at that time 
about a will or property, or anything of that kind? 

A. I told you I didn’t remember. It was hard for 
me to make up my mind; I was giving up a good deal; 
and when 'I decided to divorce the doctor, that was the 
only thing then [ could think of. I don’t remember the 
details that happened at that time. 

Q. Up to that time Mr. Smith had never mentioned 
the word “Will” to you, had he? 

A. Well, the word “Will’— 

Q. That is what I am asking—I am asking now. 

A. Well, he may have mentioned the word “Will.” 

Q. Not in relation to his affairs and yours, did he, 
the word “Will”? 
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A. I don’t think he ever—I don’t know, but I don’t 
recollect the word “will” exactly. 

Q. Now, you hadn’t mentioned the matter of his 
will to him, had you, in the terms of will? 

A. ‘I don’t think so. 

@. As a matter of fact, you never had discussed 
with Mr. Smith the question of how he would leave his 
property, had you, in so many words? 

A. Only what he had said, that he would leave it 
all to me. 

@. Did he say when he would leave it to you? 

A. When he was gone. 

Q. Did he say he would leave it by will? 

A. He didn’t say “will” that I remember. 

Q. Showing this letter, which is dated the 14th of 
may, 1902, signed by Peter B. Smith and attached to 
the depositions, I understand that is the one that you had 
in mind yesterday when you were answering counsel that 
you didn’t know about that letter until in April this 
year? 

me 6 ES. 

Q. Now, you didn’t know what will Mr. Smith 
had left at all until you went back to the court house 
there, when you were in Minneapolis after his death, and 
examined the one that was on file, did you? 

A. Didn't know about any will? 

Q. Didn’t know what will he had left? 

A. No. 

Q. And you didn’t know at the time he died 
whether he had made any will at all or not? 

A. No. 
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Q. «Asa matter of fact, the question of his making 
a will where the term “will? was used, was never men- 
tioned between you and Mr. Smith at any time, was it? 


A. Well, it seems to me that on one occasion—I 


don’t know as this is material here—you say using the 
the word “will”—it was not a word that was used fre- 
quently; but it seems to me that at one time when Dad 
was making the remark, insisting that I consent to di- 
vorce the doctor, that he made the remark—I cannot 


that he made a remark that 


swear just how this was 
he wished I would make up my mind so that he could— 
I don’t know whether he used the word “will” or not— 
I cannot answer that. 

Q. Now, he never said anything to you after he 
was married about any will? 

Q. After he was married to the defendant? 

A. About a will? 

As “No: 

Q. Never said anything to you after he was married 
to the defendant about leaving you any property ? 

A. No, I don’t think the question ever came up. 

Q. And Mrs. Smith never discussed property mat- 
ters with you after she was married, did she? 

A. No, I think not. 

Q. And she didn’t discuss them with you before 
she was married, did she? 

A. Only that night, as I told you, when she came 
back and told me that she was to marry my Dad. 

Q. Yes, but what you said then had nothing to do 
with property, the way you told it. Did she say any- 
thing to you about property that night? 


vs. Marie Dewey Wallace, R21 


A. Well, I consider that the property comes in 
when she said she would never interfere between myself 
and my dad, between my Dad and myself and the boys. 

Q. You mean to say that she said the word “prop- 
erty” that night in any sense? 

“A. J don’t say that she said property. 

Q. Or will, or anything about a will? 

A. She didn’t say property or will, but I under- 
stood it to mean that. 

@. Had you said anything to her so that you could 
have any reason for understanding that? 

A. Had I said anything to her in what way? 

Q. With respect to property? 

A. I think not. 

Q. Did you tell her that in any way, that you 
claimed to have any interest in Mr. Smith’s estate? 

A. Why, I don’t think it ever came up like that. 

Q. Anything of that kind, any other words that 
could possibly be understood as that? 

A. Why, up to that time I don’t think I had ever 
made any remark at all of that sort to her about the 
property. 

@. Asa matter of fact, up to that time, you never 
had paid much attention to your expenditures, nor where 
vour living was coming from, had you? 

A. Simply I knew that my Dad was supporting us, 
as he said he would do. 

Q. That is all you knew about it, wasn’t it? 

A. Just about. 

Q. All you understood that your Dad said he would 


322 Elizabeth M. Price, 


support you because of the fact that he thought you had 
no other place to go, didn’t you? 

A. Why, no, I didn’t understand it that way. 

Q. Did you keep any copy of the letter which you 
say vou wrote to Mrs. Smith after you went back to 
California? 

A. No, I didn’t. 

Q. You got no acknowledgment of any letter back 
from Mrs. Smith after that? 

A. I heard nothing from her. 

Q. What did vou say in that letter? 

A. Why, it was Mr. Price helped me to write it. 
It was simply that I hadn’t heard anything from her 
about the estate having been probated, and it was just 
an inquiry about it. 

Q. Did vou say to her that you thought you were 
entitled to two-thirds of the estate? 

A. ‘I don’t think—I eannot be sure that I said that 
to her. I think I made some remark that I thought it 
was time that we were getting our share, or something 
like that. I don’t know as I stipulated the amount. 

Q. Well, do you know that you used the word 
“share’’? 

A. I think I probably did. I thought of it that way. 
I couldn’t swear to that, though. 

Q. You and Mr. Price figured out together what 
you would like to say to Mrs. Smith? 

A. Did we figure out together? 

Q. Talked over together what you would like to 
say to Mrs. Smith? 

A. Why, yes, in a way. 
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Q. Who wrote the letter? 

m~. I wrote it. 

Q. Was Mr. Price with you when you wrote it? 

A. I don’t know whether he was right there then or 
not. 

@. Did he see it before it went out? 

Ey, YS. 

Q. You read it over together? 

ues. 

Q. Did you discuss it before the time when you 


wrote 1t—discuss the matter of writing a letter? 

A. As I think one naturally would do. 

Q. Just because you think you naturally would is 
all you remember about it, is it? 

A. Oh, no, we discussed it, naturally. 

Q. Did you discuss what the value of the estate was? 

A. Wespoke of the estate and the value of it. 

Q. Did you get any records from the Probate 
Court in Minneapolis? 

A. You mean when we were there? 

Q. Either then or thereafter before the time when 
you say you wrote? 

A. Why, I don’t think so. 

Q. How did you know the value? 

A. Well, it was in the papers about the value; and 
'T don’t say that I knew the exact value, because I didn’t. 

Q. Well, now, did you write that letter before the 
estate was closed out, that is, within a short time after 
you went back home, or when was it? 


A. It was quite a little time after we got home, and 
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we began to think it was queer we didn’t hear something 
about it. I don’t know just how long. 

Q. Whatedid youwexpect to hear? 

A. That we would be notified as to our share of 
Dad’s estate. 

Q. Whom did you expect to notify you? 


A. JI expected Mrs. Smith to notify us. 
Q. Did you say anythmg to Mrs. Smith about the 


matter at the time you took this note? 

A. ‘Took this note? 

Q. That I showed you this morning, for which you 
gave the receipt, the $2000 note? 

A. Why, no, I don’t thmk anything was said then. 

Q. Didn't say anything to General Wilson at that 
time about claiming any interest in the estate? 

A. I don’t think so. We didn’t go to any outsiders 
at all that I remember. 

Q. How soon was it after you wrote that letter 
that you started on to Minneapolis to bring your suit? 

A. Oh, it was quite awhile. In the meantime I had 
known that the estate had been probated from letters re- 
ceived. ‘It was quite awhile after the letter that I went 
on Kast. 

Q. You knew, from letters you received before you 
say you wrote, that the estate had been probated then? 

A. No, I didn’t say that. 

Q. Did you or did you not? 

A. I don’t remember. 

Q. Before you started on to Minneapolis, did you 
and Mr. Price talk over how much you were to have out 
of that estate? 
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A. No—before I left? Oh, you mean, when Mr. 
Price and I went to Minneapolis? 

Q. No, when you went the last time? 

A. No, Mr. Price and I didn’t talk it over. 

Q. The matter of one-third for Donald was not 
mentioned between you and Mr. Price, was it? 

A. One-third for Donald? 

Q. One-third of the estate for Donald or the boys? 

A. Why, yes, one- third of the estate was to go to 
the boys. 

Q. I say, was that mentioned between you and Mr. 
Price? 

A. I presume so. 

Q. Well, do you recollect any talk with him about 
that before you started on? 

A. I don’t recollect any particular talk about that. 

Q. Do you recollect any talk between you and Mr. 
Price as to your getting one-third of that estate before 
vou started on? 

A. I don’t know as— 

Q. I want you to tell me. 

A. Mr. Price—I didn’t have any talk with Mr. 
Price— 

Q. Now, as a matter of fact, isn’t it true that the 
first time that the matter of two-thirds of the estate 
occurred to you was after you got on to Minneapolis, 
after the estate had been probated, and after it had all 
been decreed over to Mrs. Smith? 

ew NO. 
Q. You didn’t mention property at all in the course 
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of conversation, in any definite terms like one-third, or 
two-thirds, or the whole, did you, to Mrs. Smith? 

A. In the conversation I had with her before when 
I spoke about the will? 

Q. When you were on there to visit, on the porch? 

A. I don't thmk that I did designate the amount. 

Q. I think you said you stayed there in the house 
a week or two altogether, after My. Smith’s death? 

A. Altogether I think it was about that. 


REDIRECT EXAMINATION. 


Q. I think yesterday afternoon, in answer on one 
inquiry of Mr. Mercer's, there was something said about 
your own father’s ranch in Washington. I will ask you 
whether he owns aranch? Do you mean a ranch that he 
owns, or does he rent it? What is that condition? 

Mr. Mercer: ‘I don’t know as that is matertal, is 
it? They are living there, aren’t they, on the ranch to- 
gether? 

Mr. Hallam: They are hving there, but I think the 
term was used her “father’s ranch.” I want to show 
whether he owns a ranch, or whether he is simply rent- 
ing a ranch. 

COURT: You may answer that question. 

A. Why, he is simply taking care of it. He doesn’t 
own it, nor does he rent it. 


Q. Did you write more than one letter to Mrs. Wal- 
lace with relation to the estate, or only one? 


A. No, I wrote more than one. 

Q. Do you remember how many? 

A. I don’t remember just how many, but I know 
there was more than one. 
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Did you receive any answer to either of them? 
I didn’t receive any answer whatever. 

Do you know Jessie Carey Smith’s signature. 
aifes. 

T will ask you if the signature— 


SOPOPO 


My. Mercer: ‘If it is, I will admit the signature. 

Mr. Hallam: Yes, if there is any question about 
the signature. 

Mr. Mercer: There is no question about that, is 
there? 

Jessie Carey Smith: That is mine. 

My. Mercer: That letter marked “Plaintiff’s Ex- 
hibit E” is signed by Jessie Carey Smith. That is ad- 
mitted. 

Myr. Hallam: I will offer it in evidence, if your 
Honor please. Your Honor will remember it has not 
yet been received. | 

COURT: ‘The question arises again as to whether 
or not she had any authority. 

Mr. Mercer: J don’t think it is very material one 
way or the other, and I don’t like to take up time over 
it, although I understand the situation to be this: If 
that is not satisfactory to you, you can examine the wit- 
nesses, because they will both be on. It is my under- 
standing that Mrs. Smith just asked Jessie Carey Smith 
to write a letter to her, because slie was busy then after 
the funeral and all, and that Jessie Carey wrote it in her 
own way. 

COURT: You don’t object to the introduction of 
that letter? 


Mr. Mercer: Oh, I don’t think so. 
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COURT: Very well. Let it go in. 

Mr. Mercer: ‘The point ‘I was getting at was, I 
don’t think there is any special authority to make any 
particular statements in the letter. 

Marked “Plaintiff’s Exhibit E.”’ 


RECROSS EXAMINATION. 


Q. I want to ask you one further question there: 
Did you receive any of these letters back from the Dead 
Letter Office, that you say you wrote? 

A. No, I didn’t. 

Q. Do you know where you addressed them? 

A. You mean to what address in Minneapolis? 

@. “Yes. 

A. I think 203—16th Street. 

Q. I suppose you knew that Mrs. Smith didn’t 
continue to live there long, didn’t you? 

A. Why, no, Mrs. Smith lived there until long after 
I had gone back to Minneapolis, I understand. 

Q. Was there free delivery in Mill Vallev during 
this time? 

A. No, there was no delivery; Just the Post Office. 

Q. So that if letters came back to the Post Office, 
they would not be returned to your house, except when 
some one called for mail? 

A. That is all. 

Q. And Ned usually brought home the mail 
didn’t he? 

Aw “Wes. 

Q. Do you remember telling Jessie Carey Smith, 
when you were in Chicago, that there was talk of Ned 
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leaving you at that time, and that you would have to go 
back to Mill Valley and earn your living in some way 
yourself ? 

Objected to as not cross-examination and im- 
material. 

COURT: I don’t think that is material. 

Mr. Mercer: It is only on the question, you Honor, 
of her having to earn her own living. That is all. 

Mr. Hallam: I submit that that is too remote. 

COURT: You can answer that question shortly, 
whether there was any talk at that time, any disagree- 
ments between you and your husband? 

A. There was a disagreement between myself and 
my husband, yes. 

COURT: At that time? 

A. In Chicago, yes. 

Q. But what I am asking you is whether you re- 
member telling Jessie Carey Smith that you would have 
to go back to Mill Valley and earn your own living? 

A. I don’t remember that I said that. 

Q. Anythink like it? 

A. I don’t remember. 

Excused. 

Mr. Hallam: If the court please, I desire to offer 
in evidence the deposition of Emily Carlson, taken by 
and on behalf of the defendant. 

Deposition read. 

Objections on the eross-examination overruled and 
exceptions allowed to the defendant. 


oo” 


Elizabeth M. Price, 


DONALD PRICE, 


Called as a witness on behalf of the plaintiff, being 
first duly sworn, testified as follows: 


DIRECT EXAMINATION. 


Questions by Mr. Hallam: 
Are you the son of Mrs. Price, the complainant? 


Yes. 

You are the eldest son? 

AYfes: 

How old are you, Donald? 

15. 

How old is your brother? 

13. 

Do you remember Mr. Smith? 

Slightly, yes. 

Where did you see him? 

In Mill Valley, California. 

Do you remember when? 

In the year of 1906. 

You have heard the testimony here, have you 
Yes. 

Was it on the occasion that has been testified 


to here when he visited your mother there in 1906? 


Ororar 


Yes. 

You remember him, do you? 

Wee: 

How old were you then? 

About six, I think. 

Do you remember anything that—the way he 


did with you boys? Can you describe briefly how he 
treated you? 
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Mr. Mercer: We will admit that he treated the 
boys very well all the while. I think this boy was 
small then to remember nine years; six years old; to 
undertake to tell now of any details that happened. 

COURT: Did he seem to like you at that time? 

me Tle did: 

COURT: Did you like him? 

EAE NERY 

COURT: What relations existed between you and 
him as to being friendly or otherwise. 

A. Why, they were always friendly. He seemed 
very fond of us—was always bringing us things. 

Mr. Mercer: We admit they were always friendly 
—the boys and Mr. Smith were always friendly. 

Q. Did he bring you presents at that time, do 
vou remember? 

Ee Nes: 

Mr. Mercer: There isn’t any question, your Honor, 
but what the boys and Mr. Smith were friendly. 

Q. Do you remember what you called him? 

A. Dada. 

Q. And what he called you? 

A. No, I don’t. 

COURT: Did you call him Dada or Grand-dada? 

A. Yada. 

Excused. 

Mr. Hallam: ‘If the court please, we desire to offer 
in evidence the two wills which have been mentioned here. 
I think they are both in the depositions; also in the stipu- 
lation. 
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COURT: There is no objection to the wills being 
in? 

My. Mercer: Nota bit. Ye want them in. 

COURT: Very well. Let them be offered. 

Mr. Hallam: ‘They may be considered in evidence, 
the will of 1902 and the will of 1906. 

Mr. Mercer: [+ is understood that they are attached 
to the deposition of, I think, George P. Wilson. They 
are attached to a bunch of depositions of nine people 
taken at Minneapolis by the defendant. ‘The first will 
is marked “Defendant’s Exhibit 1-SIXP,” and it is dated 
May 14, 1902. The next will is dated the 10th of Janu- 
ary, 1906, and attached to the same depositions, marked 
“Defendant’s Exhibit 2.” 


PLAINTIFF RESTS. 


Mr. Mercer: I will offer the depositions of George 
P. Wilson, George D. Rogers, Clarence A. Brown, J. 
W. Lauderdale, Mrs. Anna Wright, C. H. Hemperley, 
Stella B. Lauderdale, William A. Lancaster. 

No exceptions taken. 


JESSIE CAREY SMITH 
Called as a witness on behalf of the defendant, being 


first duly sworn testified as follows: 
DIRECT EXAMINATION. 


Questions by Mr. Mercer: 

Your name is Jessie Carey Smith? 

A. @ies; 

Q. You were the wife of the nephew of Peter B. 
Smith? 
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A. I was. 
@. That has been mentioned here? 
A. Yes, 


Q. Did you know the plaintiff at the time she was 
living with Peter B. Smith after the death of her moth- 
ley 

me did. 

Q. Did you know her before the death of her moth- 
er? 

ux. INO. 

Q. After the death of the mother, were you and Ar- 
thur Smith at the home of Peter B. Smith often? 

A. Very often. 

Q. And about how frequently were you there your- 
self during the first year? 

A. Oh, every two or three days, I should think. 

COURT: You will have to speak a little louder. 

A. Every two or three days, I should think. 

Q. Were you there at long intervals at a time, or 
how was that? 

A. No; we would go over there, I would go during 
the day or before dinner; perhaps with my husband at 
the meal time. We spent considerable time with them. 
And you were there to dinner often? 

Very often. 
Arthur there too? 
Who? 

Arthur Smith. 
Yes, he was there. 


OP OPOPO 


And were you frequently there when P. B. 
Smith was at home? 
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Wesrsir, 

The boys were there? 

Yes. 

One boy? 

Donald was there. 

The other child had not yet been born? 

No. 

And did you hear any friction between Mr. 


OP OPOPOD 


Smith and the plaintiff at any time there before the mar- 
riage of Mr. Smith to the defendant? 

A. Yes, I heard some. 

Q. You may tell us the circumstances and what 
took place. 

Mr. Hallam: I object, until the time is more defi- 
nitely fixed. 

COURT: The time is pretty well fixed. 

Mr. Mercer: She says she did not know the plaintiff 
until after the plaintiff's mother died. 

A. There were small matters about the house and 
about the children that raised some friction. 

Q. Anything else? 

A. Well, not at the house then. 

Q. Well, was there at any other place, in your 
presence? 

A. There was one occasion when I heard a quarrel 
between them. 

Q. Where was that? 

A. In Mr. P. B. Smith’s office in the Chamber of 
Commerce Building. 

COURT: In whose office? 
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A. In Mr. P. B. Smith’s office in the Chamber of 
Commerce Building. 

Q. At the Chamber of Commerce Building? 

A. Yes, at the Chamber of Commerce Building. 

Q. What brought the matter up? 

A. It was his displeasure with Bess about pawning 
some things. 

Q. You may tell us as near as you can what took 
place there at that time. 

A. Why, it came out—I think Bess told him that 
she had pawned these things and that the time was up on 
them, that they had to be redeemed or lost; and he was 
very much displeased with her, and it was quite an un- 
pleasant scene at the time. 

Mr. Hallam: Now, if the Court please, I object to 
the answer and move that the last clause of the answer 
be stricken out as not responsive to the question, as a 
conclusion and argumentative. 

COURT: The objection will be overruled. 

Fixception allowed. 

Q. This took place before the marriage to the de- 
fendant? 

ms Yes. 

Q. Now, after the marriage to the defendant, did 
you at any time hear any unpleasant words between Dr. 
Smith and the plaintiff in his own home? 

A. Yes. There was an occasion. 

Q. What was the occasion of that arising? 

A. It was at the time Bess was talking—Bess and 
P. B. were talking over the matter of her leaving home 


and trying to earn her living. 
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Q. Now, what took place at that time? 

A. Why, P. B. recited some of the things that Bess 
had done that had displeased him, to me. 

Q. Was she present? 

A. Bess was present, yes. 

@. Yes; what part did you take in the conversa- 
tion ? 

A. Well, I was trying to pacify P. B. in his feeling 
toward Bess. 

Q. Go ahead and tell the court as near as you can 
what it was, how it arose, and what it was you were ask- 
ing him to do and what he was offering to do. 

A. He said that Bess had done many things that 
she should not, that she had displeased him in many ways, 
and been extravagant and wasteful, and even dishon- 
est, in money matters with him; and that he couldn’t 
stand it any longer. And then the question came up; 
something was said about her going to Chicage to see if 
she could find some way of earning her living; and P. 
B. said that he knew she would not be able to earn her 
living, at least from the start, and he would allow her $25 
or $30 a month for her expenses while she was there. 
And I urged upon him that that was hardly enough for 
Bess, that she could probably not live very easily upon 
that amount, and told him that he should make it more. 
And he finally did say that he would allow her more, I 
think $40 or $50 a month, then he said he would allow 
her. 

COURT: That was after the marriage to the de- 
fendant? 

A. Yes, that was after his marriage. 
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Q. Now, were you in the home quite frequently— 
Mr. Smith’s home 

my Y CS. 

Q. And did that continue as long as he lived? 

=m. It did. 

@. Did you have occasion to notice the way that 
the plaintiff and Mr. Smith treated each other during 
the years that she was living there before the defendant 


after he was married to Mrs. Smith? 


came into the family? 

A. Oh, yes; yes. 

@. You may state to the Court how they appeared 
to treat each other with respect to whether they were 
personally fond of each other—that is Mr. Smith and 
Bess; I don’t mean the children, I mean Mr. Smith and 
the plaintiff. 

A. Why, I don’t know; they were not especially 
fond of each other I think, but there was nothing spe- 
cially unpleasant except in small matters, matters that 
came up in the house and with the children. 

Q. Did you see any sign of any special attachment, 
more than you would ordinarily see in a step-father and 
step-daughter ? 

Ee NO. 

Q. Now, after Mr. Smith died, or at the time he 
died, do you remember that there was a telegraph strike 
on down East? 

A. Yes, I remember that. 

Q. Do you remember that on that account the mes- 
sage that was sent to plaintiff was not sent until after 
Mrs. Wallace got to Minneapolis? 
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A. Well, that was recalled to my mind by the tele- 
gram here. I didn’t remember it. 

Q. You do remember now? 

A. Yes, I remember that the telegrams were hard 
to send at that time. 

QQ. You sent that telegram yourself, didn’t you? 

A. I think I did. 

(. In the name of Dewey? 

A. ‘I think I signed it. 

Q. Mys. Smith was known in the family as “Dew- 
ey,’ was she not? 

A. Wes: 

Q. And Mr. Smith in the family was usually called 
‘aP 

ay. Wes. 

@. He was a man that was called by his initials 
generally by acquaintances and friends, wasn’t he? 

A. Yes, very generally. 

Q. And you wrote the letter here which has been 
offered in evidence, did you not? 
That letter to Bess? 
Yes. Look at it and see. 
Yes, I wrote that letter. 
Was that letter dictated to you? 
No. 


J notice this letter here says “Stenographer and 


OFOroO> 


> 


Typewriter.” You have been earning your way and that 
for your two daughters since about the time Bess got 
there? 

A. Why, since 1906, I have. 


Q. And Mr. Smith contributed somewhat in the 
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way of services and otherwise to you for a short time, did 
he not? 

A. Yes, he did; yes. 

Q. And Arthur went away? 

A. Yes; Arthur went away. 

Q. Arthur went away before Mr. Smith’s will was 
changed which left out the membership for him. 

A. He went away in September, 1905. 

Q. September, 1905. Now, when the plaintiff came 
on to Minneapolis after the death of Mr. Smith, you 
went to the station to meet her? 

A. Yes, I did. 

Q. For Mrs. Smith? 

Exe es. 

Q. Expecting to take her home, I suppose, to the 
P. B. Smith home? 

A. Yes; I went in Mrs. Smith’s automobile to the 
depot. 

Q. And they missed you and went to the house 
alone? 

Px) Yes 

Q. You saw more or less of them while they were 
there on that occasion? 

A. Yes, I did. 

Q. Did you ever, at any time, in Mr. Smith’s life- 
time hear him and the plaintiff discuss any property, 
or will, or provisions for property, or anything of. that 
sort? 

mr No. 

Q. For herself and the children? 

A. No, I never did. 
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Q. By the way, before I leave that—How was Mr. 
Smith’s general method of conversation—was he volum- 
inous or brief? 

A. Well, I don’t think he was very much given to 
cliscussing his affairs, his family affairs. 

Q. From what you saw of him there, was he accus- 
tomed to repeating what he said? 

A. No, he was not very talkative. 

@. He was a man, in fact, who said very little, 
wasn’t he? 

A. Yes, comparatively little. 

Q. He was not accustomed to repeating what he 
said ? 

mx. No. 


Portland, Oregon, June 24, 1915—10 A. M. 


Mr. Mercer: In one of the letters that was intro- 
duced that was written by Mr. Smith,—the right to 
object to which 'I reserved until I should see the letter— 
there is a statement about Arthur Smith having gone 
wrong, and it has no relation that I can see for it to 
come in here; and his wife is here, and she has two grown 
daughters, or one just through the high school and the 
other about that age; and I would hate to have any 
record on here that was not necessary. 

COURT: That was in a letter? 

Mr. Mercer: Yes; and I can submit part of the 
letter and keep the rest of it out of the record. 

COURT: I did not get that letter. Withdraw it 
from the files and read into the record such part as you 
want, and then this need not go in at all. 
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Mr. Mercer: Yes, there is some of it that is material, 
that both of us want. 

Mr. Hailam: I introduced the letter, but I know no 
reason why that should go in. 

COURT: That is the better way; then there will 
be no record of it at all. 

Mr. Mercer: So far as Defendant’s Exhibit C-7 
is concerned, the reporter may copy it, leaving out the 
portion cut out by parentheses, and the copy will then be 
substituted for the original and the original withdrawn. 


JANE CLARKE 
Called as a witness on behalf of the defendant, being 
first duly sworn, testified as follows: 


DIRECT EXAMINATION. 


Questions by Mr. Mercer: 
You live in Portland, Miss Clarke? 


A. Yes. 

Q. Do you know the plaintiff, Mrs. Price? 

fe «CYS, 

Q. You knew her at the time she lived with P. B. 
Smith? 

A. Yes. 

Q. You were a friend of hers? 

A. Yes. 

Q. Were you at the P. B. Smith home the night 


that Mr. Smith and Mrs. Smith, who is now Mrs. Wal- 
lace, became engaged? 

A. Yes, 

Q. You may tell us what took place that evening 
there, so far as you saw. 
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A. Well, Mrs. Price and I had been at a party in 
the evening with some friends. 

Q. A little louder. 

A. Mrs. Price and I had been at a party with some 
friends in the evening, both to the dinner party and the- 
ater afterwards, and when we came home, why, Mrs. 
Wallace— 

Q. Mrs. Grahame, it was then. 

A. Yes; Mis. Smith—told us—well, I remember 
her telling us about her engagement. That is about all. 

Q. Now, do you remember the room that was oc- 
cupied by yourself that night? 

ax. "ides. 

Q. How many were in it? 

A. Well, I slept with Mrs. Smith—Mrs. Wallace 
and Mrs. Price. 

COURT: You will have to speak a little louder. 

A. Three of us slept in the room. 

Q. You slept with Mrs. Grahame? 

mm. Wes. 

Q. And Mrs. Price, whom we call Bess, slept on a 


couch in the room? 

A. Yes. 

Q. Did you hear Mrs. Grahame tell about the en- 
gagement to Mr. Smith that evening. 

A. No, I don’t remember of her telling of the en- 
gagement. 

Q. She didn’t say anything about the engagement 
there? 

A. Well, I don’t remember when she told it, but 'I 
remember she told of the engagement that evening. 
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Q. ‘Told of the engagement that evening? 

A. Yes. 

Q. Did you occupy a room with them all night? 
mr. YES, 

Q. 


Were you and Bess up in the room when Mrs. 
Grahame came up, do you remember? 

A. I think we went in her room. I think she was 
reading to Mr. Smith that evening, and we went in 
there. We went in to talk with them. 

Q. You went in to talk with them? 

A. Yes. 

Q. Well, now, when she told about the engagement, 
was there anything said by her to Bess about property 
matters or anything of that sort? 

A. No. 

Q. Or about her not intending to come between 
Bess and Mr. Smith? 

A. No, I heard nothing of that. 

@. Did she take Bess on her knee, or in her arm, 
or anything of that sort? 


A. Not that I know of. 

Q. Didn't see anything of that kind? 

A. No. 

Q. Or hear anything of that kind? 

A. No. 

Q. Next morning were you down at breakfast? 

ma Yes. 

@. And do you recollect whether you were all down 
to breakfast together ? 


A. I don’t remember. 


Q. You don’t remember? 
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A. We 

Q. Didn't hear any discussion next morning about 
any property or anything of that? 

A. No. 


CROSS-EXAMINATION. 


Questions by Mr. Hallam: 

Miss Clarke, were you in the presence of the com- 
plainant and the defendant at all times during that eve- 
ning after you returned home? 

A. No; not that [ remember. I don’t remember. 

Q. The next morning were you in the presence of 
the complainant and Mr. Smith at all times after you 
eame down to the dining-room ? 

i. Bo. 

Q. Were they down before you? Do you remem- 
ber as to that? 

A. I don’t remember. 

Q. I don’t think I quite understood who it was was 
reading to Mr. Smith in his room. 

A. Mrs. Grahame was reading, as I remember it. 

Q. Was reading to him? 

A. Yes; during the evening. 

Q. What place had you attended that evening? 

A. We went up to Miss Marshall’s to dinner. Miss 
Marshall, a girl by the name of Maude Marshall—and 
afterwards we went to the theatre, to a theatre party. 

Q. And who aceompanied you? 

A. Well, there were two men from St. Paul; one 
was named Bill Finch— 


Q. 'I mean who of the party. I merely wished to 
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learn whether the complainant and the defendant went 
with you, or either of them. 


A. Mrs. Price was with me. 

Q. Did the defendant? 

A. No. 

Q. Oh, she was not present? 

A. No. 

Q. She remained at home that evening? 
Ex. “1 €S, 

Q. 


Are you clear, Miss Clarke, that that is the 
evening that the engagement occurred ? 

A. Yes, I am. 

Q. Then your understanding is that the engage- 
ment was made at the house there that evening? 

A. As far as I understand it. 

Q. Well, now, do you know when that was—can 
you fix the date of that approximately? In the first 
place, do you remember the year? 

A. Idon’t remember the year. 

Q. And you don’t remember the month, or do you 
remember the month, or approximately the day of the 
month ? 

A. No, I don’t remember. 

Q. Well, then, will you tell, please, a little more 
definitely how the news was broken that the engage- 
ment had been made. Can you tell the conversation, 
how it arose? 

A. No. I think we were simply told when we came 
in, and that was all. I don’t remember anything else 
about it. 

Q. Who told you? 
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A. Why, Mrs. Grahame. 

Q. When you came in. Did she meet vou at the 
the door? 

A. ‘I: don’t remember that. 

Q. Don’t remember? Where was Mr. Smith at that 


A. He was in the house. 

Q. Did vou see Mr. Smith? 

A. Yes. 

Q. Where did you see him? 

A. Saw him when we went in, as I remember, when 
we went in the room after they had been reading to- 
gether that evening. 

Q. You went into his room? 

A. I think so. 

Q. You all went into his room? 

A. J think so. 

Q. Are you clear in your recollection of that? 
A. Iam not positive. 

Q 


Was anything said by him about the engage- 


A. No;not that I remember. 

Q. It was not mentioned in his presence? 

A. I don’t remember that it was. 

Q. You were not present when the defendant told 
you—I mean Mr. Smith was not present when the de- 
fendant told you about the engagement? 

A. don’t remember if he was. _ 

Q. You said she met you at the door and told you 
about it? 
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A. Oh, no. I said I didn’t remember when she told 
me. 

Q. Perhaps I misunderstood you. Then I will ask 
you if you remember where it was that she—if you can 
remember—where you were when she told you of this 
engagement? 

A. I don’t remember where we were. 

Mr. Wood: Whom do vou mean by she? 

Mr. Hallam: I said the defendant. 

Mr. Wood: She said Mrs. Grahame. 

Mr. Hallam: That is the defendant here, Mr. Wood. 

Mr. Wood: Excuse me, then. 

Mr. Hallam: ‘I use it as probably the most con- 
venient. 

Mr. Mereer: I used that term. That is what the 
name was then. 

Q. Now, Miss Clarke, do you remember where you 
were when the defendant told you this news? 

A. No. 

Q. But I think you did say that she met you at the 
door when you came home? 

A. No, pardon me. I didn’t say she met us at the 
door. I don’t remember of her meeting us. 

Q. You don’t remember where you first met her? 

A. No, I don’t. I think we went in the room there, 
but I am not sure. 

Q. But'‘I think you did say that as soon as you re- 
turned home, to the house, she told you. Is that the 
way? 

A. Idon’t remember where she told us; but I think 
we went in the room where they had been reading. I 
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don’t remember anything about when she told us or 
where she told us. 

Q. Do you think it was in the room there where 
they had been reading? 

A. No, I don’t think it was. I don’t think it was 
in the presence of Myr. Smith. 

Q. Didn’t you just say in the last answer that you 
thought it was in the room — 

A. No, I didn’t. 

My. Mercer: A different room, Myr. Hallam. 

Q. What room are you referring to now, that you 
think it was? 

A. ‘I'-don’t know where it was. 

Q. Are you quite sure that is the first time you 
heard of the engagement? 


A. Yes: 
Q. That evening, that occasion? 
A. Wee 


RE-DIRECT EXAMINATION. 


Q. You do remember that you and Bess had been 
out for the evening? 

A... Yes: 

Q. With Maude Marshall somewhere? 

iN, “Mies: 

Q. That you were informed of this engagement 
when you came in? 

es Mies: 

Q. You don’t remember exactly what part of the 
house you were informed in? 


A. No. 
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Q. But you do remember you slept in the same 
room that night, all of you? 

EY. ies: 

Q. And that you didn’t hear anything of the kind, 
of property or matters which [ asked you about a while 
ago? 

m= NO: 

Examination by the Court: 

Q. Had you been acquainted with the defendant 
prior to that? 

Yes. 

For how long? 

I don’t know how many years. 
Was your acquaintance intimate? 
Yes. 

As friends? 

fies: 


>ObO>OD 


RE-DIRECT EXAMINATION Continued, 


Q. Now, you and Mrs. Grahame and you and Bess 
were both friends? 
We were friends. 
And you had been friends for some time? 
Well, I don’t know how long. 
Well, you were there as Bess’s guest? 
Yes, I was there as her guest. 
And not as Mrs. Grahame’s? 
No. 
And you and Bess and Maude Marshall were all 
friends, in a way? 


OrPororeo> 
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A. I was not a particular friend of Maude Mar- 
shall. 
RE-CROSS EXAMINATION, 


Q. By whom were you first introduced to the com- 
plainant? 

A. Either by Miss Bates or Mrs. Grahame. 

Q. Don’t you recollect that it was by the defendant? 

A. I don’t know that it was. ‘I: don’t remember. 

Iixcused. 

Myr. Mercer: Myr. Hallam, I have here such of the 
check books of Myr. Smith as we were able to find of a 
personal nature, and you can look at them and see if you 
have any objections to the handwriting. I understand 
that the plaintiff testified that she received $100 a month 
when she was West until she was married to Mr. Price, 
and that after that there was $50 a month sent on for 
the boys. Now, if there is no question about that, it may 
not be necessary to encumber the record with these check 
stubs. There are a number of them that would corre- 
spond with that idea. 

COURT: I don’t think there is any use of further 
testimony on that. That is a matter admitted by the 
plaintiff and it is what you claim. 

Mr. Mercer: That is what I think. I wanted to be 
sure there was no question about it. 

Mr. Hallam: There is no question about it. 

Mr. Mercer: Then these check books here, Mr. 
Hallam, would show that the last money that was sent— 
I will call your attention to it so you can see exactly. 
1 think that we can shorten matters. ‘There is a stub of 
$2000. 
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Mr. Hallam: There is no doubt that he made that 
remittance. 

Mr. Mercer: On October 20th. It will just be ad- 
mitted. 

Mr. Hallam: Yes, we admit the payment of the 
$2000. 

Mr. Mercer: I have a check book here of October 
12, 1906, showing a check to Joseph Chapman, Jr., cash- 
ier, for a New York draft for EK. J. P., which I under- 
stand is the $2000 that went to Mr. Price, for which 
the note was given and afterwards came back to Bess. 

COURT: If there is no question about that, it may 
be admitted. 

Mr. Mercer: If there is no question about that, I 
won't bother the record with it. 

COURT: Very well. 

Mr. Mercer: Now, the last remittance that I find in 
any of these check books as having been made by Mr. 
Smith to Bess was on December 13, 1906. ‘It is in check 
No. , the first check is blurred; I think it is 1168. 
It is $100.10. It is marked “For Bess.” Prior to that 
for some time the checks had been each month $50.10 


and simply marked “For Bess,” in his writing. And 
that is the last that we can find that any remittance was 
sent to her. We have the check books here down to the 
time he died. If there is no question about that, I won’t 


offer them. 
Mr. Hallam: Iam not questioning the check books, 


but as to that being the last remittance I am not prepared 
to say at this time. He sometimes sent drafts, ‘I think. 
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Let me ask the date of the last remittance which this 
book indicates. 

Mr. Mercer: December 13, 1906. 

Mr. Hallam: I will call attention to the fact that 
one of the letters in evidence calls attention to a remit- 
tance in 1907. 

Mr. Mercer: ‘The fact I want to show is, that the 
check books are here for several years back, that they 
are drawn in substantially the same way, that they show 
$50 remittances from the time that Mr. Price married 
Bess down until about the first of December, 1906, that 
after that the check book shows no further indications 
of any remittances to her or for the boys, or anything 
of the sort, and that it shows no remittances to the boys 
and that 


> 


at all, except such as are marked “For Bess,’ 
these check books are in Mr. Smith’s own handwriting. 
T can prove that by this witness, if there is any question 
about that. 

Mr. Hallam: Here is a letter March 1, 1907, in 
which he said, “TI enclose draft of $25,” and he says he 
thinks she better spend about $5 of it for Donald’s birth- 
day present and use the balance of it. Whatever it is 
for, it doesn’t appear in that book. 

Ny. Mercer: It doesn’t as far as I can find. I have 
had the book checked over by clerks. We have the stubs 
for March 1st—two checks, one to Jessie Carev Smith, 
not marked for any consideration; the other is to L. Tor- 
rens for rent. March 2nd is another check to somebody 
else; February 27-28, there are none, February 26-7, 
and not to Bess. 

COURT: ‘I don’t think that is material except to 
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give the general idea that Mr. Smith made remittances 
after the marriage to Mr. Price for the children’s benefit 
only, except this one. 

Mr. Mercer: And then he ceased that after he loaned 
them the $2000 to build the house with. ‘That is the 
point I want to cover. 


JESSIE CAREY SMITH resumes the stand. 


Direct Examination continued. 

Questions by Mr. Mercer: 

Mrs. Smith, I asked you yesterday if you were back 
and forth at the home of Peter B. Smith following the 
time of the death of his second wife and after Bess was 
living there with him, when Doctor MacLean was there. 
I understood you to say you were at that time. 

a Wiwas, yes. 

Q. Now, after Doctor MacLean went away, were 
you there less or more frequently during the next nine 
or ten months? 

A. Oh, 'I was there more frequently after the doctor 
went away. 

Q. How did that happen? 

A. Why, P. B. asked me to be with Bess a great 
deal, to keep her company and be with her. 

Q. That is during, you remember the time when 
they ascertained that she was pregnant? 

A. Do I remember what? 

Q. The time when they ascertained that she was 
pregnant? 

A. Yes, I remember that time. 

Q. Was it after that that he asked you to be with 
her a good deal at the house? 
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A. Yess yessatewas: 

@. Now, during those months were you in and out 
of the house frequently and for long periods of time? 
Yes, I was. 

Hours at a time? 

Wes. 

When he was there too? 
Wes. 

And when he wasn’t there? 
Wes? both. 


You and Arthur lived not far from them? 


-OrOrFOPrD > 


Well, we lived not very near them, but we went 
there a great deal. 

Q. And your families were very close friends? 

A. Wes. 

Q. During this time you and Mr. Smith, and you 
and Bess and Arthur all talked confidentially about fam- 
ily affairs, didn’t you? 

A. “Wes 

Q. Did you ever hear Mr. Smith say anything to 
Bess about leaving her his property, or anything of that 
sort? 

A. No, I never heard that. 

Q. Or that she should be his daughter, or anything 
of that kind? 

A. No. 

Q. Or that he wanted her to take care of him, or 
anything or that sort? 

A. Wanted her to take care of him? 

Q. Yes. 

A. No. 
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Q. Who was it that apparently, from what you 
could see, was doing the caring? 

A. Well, P. B. was caring for Bess. 

Mr. Hallam: I object to these questions as leading. 
State the conversations, what was said. Tle is leading 
the witness all along. 

Mr. Mercer: am asking the witness what appeared 
to her. 

COURT: I will ovrrule the objection. 

Q. I want you to tell us how it appeared there, as 
to whether My. Smith was taking care of her, or whether 
she was taking care of him. Give us the situation so 
the Court will understand. 

A. Iunderstood P. B. was giving her a home there, 
that she had no other place to go and that he was giving 
her a home. 

Q. The matter of how to take care of her, what 
should be done respecting the family, etc., was talked, 
was it, back and forth between you and P. B. and Ar- 
thur? 

Ee VAG. 

Q. Did you see any indications during any of that 
time of Mr. Smith attempting to coerce her into doing 
anything like giving up Donald, or anything of that 
sort? 

A. No, I never heard that; never heard that talked. 

Q. Never heard anything of that sort? 

A. No. 

Q. Did you see anything in connection with the 
whole transaction that would look like Mr. Smith was 
other than the very kindest to her during that time? 
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Objected to as calling for a conclusion. 

Objection overruled. 

Exception allowed. 

A. Why, he was kind to her. 

COURT: What was that answer? 

“A. He was kind to her. 

Q. Well, during this time that I have been asking 
about, young Donald MacIean—that is the little boy 


was living there at the house? 

A. Yes, sir. 

Q. When speaking about the time when Donald 
left, I meant the doctor? 

A. Yes. 

Q. During the time that you were living there to- 
gether, did you hear any discussion, any talk between 
any of them about getting any home, having any differ- 
ent house or bigger house for the family to live in? 

A. No, not for the entire family to live in. 

Q. Well, did you hear anything about a house to 
live in somewhere else, at any time there? 

A. Yes, [was there once when Bess told me that she 
and Donald wanted a separate house; that they had been 
or were going that day to look for a house for her and 
Donald. 

Q. That is, you mean the doctor when you say 
“Donald”? 

A. JI mean the doctor. That was before the doctor 
left. 

That was before he went away? 


Yes. 
You may state whether or not Bess talked with 


Ore 


vs. Marie Dewey Wallace, B07 


you on numerous occasions about intending to go to 
Donald after he left? 

A. Qh, yes, she did. 

Q. What did she tell you? 

A. ‘That she always intended to go to him. There 
was never anything else. 

@. Did there come a time finally when she spoke 
to you about getting a divorce? 

“i. Yes. She told me one evening at our home. 

@. ‘Pell us what she said. 

A. ‘That she had made up her mind that she could 
not go to Donald and he would not be able to care for 
them; that he had gotten into further trouble out where 
he was; and we knew from what he had written that he 
had been in trouble out there and in jail; and that she 
could not go to him and that she intended getting a 
divorce. 

Q. Was there anything said in that conversation as 
to whether Mr. Smith knew anything about her inten- 
tions up to this time about getting a divorce? 

A. She hadn’t told him then. 

Q. She said—Tell us what was said. 

Mr. Hallam: Do you know whether she told him 
then ? 

A. Well, I remember that I told her that she would 
better tell him about it if she made up her mind to it, 
and that she said she was going to tell him. 

Q. Was that a short time before she applied for the 
divorce, do you recollect? 

A. I don’t know just—lI don’t know about that; it 
was, of course, before she applied for the divorce. 
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Q. And after she made application for the divorce, 
did you see any change in affairs there from that time 
on? 

A. In what way? 

Q. I mean in the way she was living there. 

A. No. 

Q. Any difference in appearance, or anything of 
that sort? 

N. No. 

Q. Now, before Mr. Smith was married to Mrs. 
Grahame, was Bess back and forth to your house and 
Arthur’s frequently ? 

A. Very frequently. 

Q. You may state to the Court, tell the Court what 
the situation was as to whether she always spoke kindly 
of Mr. Smith, or whether she nagged about him. Tell 
the Court what the actual situation was and whether you 
heard talks with her and Arthur about that matter, and 
what they said. 

A. Why, I have heard Arthur cautioning her to be 
more considerate of P. B. and to treat him with more 
consideration; that he thought P. B. deserved it and it 
would be better all around for her to treat him with more 
consideration. And she was rather critical of P. B. to 
us, speaking to us about him and criticizing him. 

Q. - This was before Mrs. Grahame came into the 
family at all? 

A. Qh, yes; this was before that. 

Q. Did you see anything, in all your going back 
and forth to that household that indicated that the plain- 
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tiff was doing any special service in the home or looking 
after Mr. Smith especially in any way? 

Ans W hyxyono. 

Q. Or doing any of the things that a housekeeper 
would generally do, in any particular way ? 

“A. Why, no, I don’t think that I did. 

Q. You spoke of being at the office at one time 
when the question of pawning things came up as be- 
tween Bess and Mr. Smith. Was that before Mrs. Gra- 
hame was married to Mr. Smith? 

A. Yes, it was. 

Q. You spoke then of being at the house at a time 
when Bess was talking about going away, and Mr. Smith 
was talking about giving her a partial allowance. Was 
that before or after he was married to Mrs. Grahame? 

A. That was after he was married. 

@. Do you know how that occasion came about? 

A. Why, 'I remember that Arthur and I were over 
there and in the brary with Mr. Smith and with Mrs. 
Smith and Bess; and P. B. was telling us about Bess 
and about her pawning these things, and he said that 
she could not stay there any longer, that she had been 
ungrateful to him and that she had been doing these 
things that he disapproved of and that he could not have 
her there any longer. ‘Then was when the conversation 
came up, which I gave yesterday, about her going to 
Chicago. 

Q. Well, now, did Mrs. Smith—that is the present 
defendant—did the defendant in this case take any part 
in that conversation that you recollect? 


A. Not that part of it, no. 
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Q. Did she in any part of it. 

A. Yes. P. B. was very angry because Bess had 
pawned her mother’s jewelry, the jewels that had been 
her mother’s, and he had—I think he had at that time— 
redeemed them, or else he had the tickets there or some- 
thing of that sort; and he said that he should turn those 
Mrs. Wallace. And Dewey 
then spoke up and refused, and said that she could not 


jewels over to Dewey 


have it that way; that she would not have it that way; 
that he must keep them; that some time he would feel 
hike giving them to Bess again. That is all that I re- 
member of her saying. 

Q. Now, do you remember any other time when she 
took part in any of the controversies in any way at any 
time you were there? 

You mean the defendant? 
Yes. 
No, I don’t believe so. I never heard any. 


Prop 


Did you go in and out of the house frequently 
after she was married to Mr. Smith? 

Yes, we were there. 

Were there often to dinner? 

Yes, sir. 

And evenings? 

Yes. 

And various times? 

Oh, yes, sir. 

Did you ever see or hear Mrs. Smith enter into 
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any of the controversies between Mr. Smith and the 
plaintiff at any time? 
A. No, I never heard her. 
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Q. Did you have occasion to observe how she treated 
the boys? 

A. Qh, always very nicely. 

Q. You were there during the times when Bess was 
away on the stage? 

A. Yes. 

Q. And the boys were there? 

A. Yes. — 

Q@. In the care of Mrs. Smith? 

A ES. 

Q. They generally had a nurse? 

A. Yes, they had a nurse. 

@. And did you at any time see any controversy 
between Mrs. Smith and the plaintiff in any way there? 

A. Between Dewey and Bess? 

eo. Yes. 

A. No, 'T never did. 

Q. Now, do you remember the occasion of when you 
heard of the engagement between Mr. Smith and Mrs. 
Grahame? 

A. Yes, I remember. 

Q. Where did you hear that? 

A. Atmy home. 

Q. Who told you? 

A. Bess told me. 

Q. Who came with her over there? 

A. Well, she and Dewey drove over together in the 


morning; I understood it was the morning after the en- 
gagement; and Bess told me. 
COURT: Who were together? 


A. 


Bess and Mrs. Wallace came over. 
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Q. Mrs. Grahame it was then? 

A. Mrs. Grahame then. 

Q. Drove over to your house tuyether and told you 
about it? 

A. Drove over to my house together. 

Q. How did Bess appear that morning? 

A. She was very much pleased about it. 

Q. Now, after Mr. Smith came home from the wed- 
ding trip with Mrs. Grahame, almost immediately after, 
do you remember a controversy arising between him and 
Bess with respect to a bill down town—a dress bill, or 
anything of that sort? 

A. Qh, a dress-maker’s bill? 

Q. Yes. 

A. Yes, I remember something about that. 

Q. Do you remember what was done about that? 

A. I remember that he wanted Dewey and me to 
go down and pay it, pay the bill. I think he thought 
the bill had been paid—he did think the bill had been 
paid, and when he found it wasn’t he didn’t want Bess 
to do it; he had Dewey and me go and pay it. 
It was one of her bills? 
One of Bess’s bills? 
Yes. 
Yes. 
Do you remember how much the bill was? 
About $85 as I remember. 
Now, you remember the occasion when Bess and 
Mr. Price came on to Minneapolis after the funeral of 
Mr. Smith? 

Be CES: 


DPOPOPO 
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@. And do you remember that after Bess had ex- 
amined the will you had some talk with her? 

A. I had some talk with her after she knew what 
the will contained. 

Q. And that was there in Minneapolis? 

A. Wes atémyhome. 

Q. At your home? 

me Yes. 

Q. Did they come over to visit you at that time? 

A. Yes, they were at my home. 

Q. You may tell the Court what she said about it 
at that time. 

A. You mean the conversation between Bess and 
me? 

Q. Yes. 

A. She said that she was very much disappointed at 
the way things had been left; and I said to her, “Well, 
Bess, I don’t suppose you expected P. B. to leave you 
anything.” Well, she said, she thought he might have 
remembered the boys. 

COURT: What was that? 

A. Might have remembered the boys in his will. 

Q. Now, after the Prices started back to California 
and a letter came on to Mrs. Smith from Chicago about 
wanting money. Did you know about that? 

A. Yes, I knew about it. 

Q. And did you go down to Chicago for Mrs, 
Smith ? 

A. Yes, I did. 

Q. To see them? 

A. Yes, ‘I: went to see them. 
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Q. Partially? 

A. OMest 

@. And how did you happen to go? 

A. Well, they had written for money and said that 
Bess was ill; and we were not sure how things were about 
that; and we thought it best for me to go down and 
see about it. 

Q. That was after the wire was sent? 


A. “Yes. 
Q. Which you saw there? 
a, Aes: 


Q. And when you got down there did you have a 
talk with Bess as to what she expected to do after that? 

A. «As to what she expected to do? 

@. Wes. 

Mm Yes. 

Q. ‘Tell us what that was. 

A. Why, she was going home. 

Q. Going home? 

A. Wes. 

Q. Anything said about Donald going with her? 

A. About Donald going with her? 

Q. I mean about Ned going with her. I get these 
husbands mixed. 

A. The day they went away there was some con- 
versation about Ned going with her. It looked for a 
time as though he might decide not to go. 

Mr. Hallam: If the Court please, I object to this 
as immaterial. 


Mr. Mercer: ‘The point I am coming to on that Is 
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to get the part of the conversation where Bess said what 
she expected to do if he didn’t go. 

COURT: Well, you may testify to that. 

A. She spoke about going back to Mill Valley and 
taking care of the boys there and earning her living some 
way, doing something. She said they had their little 
home there and she would go back to them alone and take 
care of them some way. 

Q. Nothing said at that time about claiming to be 
any will, any contract for a will with Mr. Smith? 

A. No, there was never anything of that sort said 
to me. 

Q. You never heard of such a thing until after this 
estate was probated? 

A. Never heard of such a thing. I never heard 
of it. 

@. Iam not sure that I asked you, but in order to 
make sure I will ask you if Peter B. Smith was a man 
who, in your observation of him, talked much in the way 
of repeating himself, or things of that sort? 

A. No, I would not think he was. 

@. You never saw any indication of that sort of 
thing in your dealings with him, did you? 

Ee NO: 

Q. Mr. Smith, during the time that Bess was hving 
there with him, to your knowledge was a man who had 
many friends among business men, such as bankers and 
officers of trust companies and people of that sort? 

A. Yes; yes, many. I think every one knew him 
in Minneapolis. 
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Q. There were two or three trust companies there, 
the officers of which were friends of his? 

A. Ohjees: 

Q. Now, what would you say as to whether or not 
P. B. Smith was a man who kept his word in his deal- 
ings, in his relations with his family, and everywhere? 

A. I think he was immaculate in that regard. 

CROSS-EXAMINATION. 

Questions by Mr. Hallam: 

Did you ever hear Mr. Smith call the complainant his 
daughter ? 

A. I don’t remember of hearing him say his daugh- 
ter. He spoke of her always as “Bess.” 

Q. Did you ever hear him call her, speak of her as 
his adopted daughter? 

A. No, I don’t think so. 

Q. Was the language in which you heard him speak 
of her at variance with that? 

A. Why, he always called her Bess, and we always 
knew her very well as Bess. 

Q. Are you a friend of the complainant’s? 

A. Of the complainant, Mrs. Price? 

Q. Yes. 

A. Why, 'I have not seen much of Mrs. Price in 
late vears. 

Q. Were you ever a friend of hers? 

A. Ws: 

Q. Was there any circumstance that ever termi- 
nated that friendship? 
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A. No, I don’t think so. I have no unfriendly feel- 
ing toward Mrs. Price. 

Q. Were you a good friend of hers? 

pve, NES: 

Q. A warm friend? 

A. Well, we were very intimately associated at one 
time during our life, during the time when she was alone 
there after her mother died and before her baby came, 
especially. 

Q. Well, you considered yourself a close friend of 
hers at that time? 

A. Yes, I did. 

Q. During that period since her mother died? 

A. Yes, sir. 

Q. Nothing has transpired since that time to break 
that friendship, that you know of? 

A. We haven’t kept up a close association. I should 
rather say we had somewhat drifted apart, more than 
anything. 

Q. But there has been no particular circumstance 
upon which you have drifted apart? 

A. No, I don’t think we ever quarreled, anything 
of that sort. 

Q. Now, did Mr. Smith, during that time in which 
you were closely in communication with him and the 
complainant, treat her as a father or as a friend? 

A. Why, he treated her very friendly, and I know 
he took care of her, as has appeared here, and looked 
after her. 

Q. Did he during that time treat her as a father 
or as a friend? 
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Mr. Mercer: Justa moment. I think that is hardly 
a proper question. 

COURT: Of course that calls for a conclusion, but 
you may answer that question. 

Witness: 'I don’t know how to answer it. 

Mr. Hallam: Especially in view of the manner in 
which she has undertaken to say, your Honor— 

A. He treated her very kindly, and looked after 
her interests. 

Mr. Hallam:. Will you read the question? 

Question read. 

A. Well, he treated her as a friend, I know, as 
though he were a friend of hers. 

Q. Then if he should, on subsequent occasions, at 
various times, write her signing himself as a father, 
would you say that his relation to her had meantime 
changed for the better or closer? 

A. No. 

Mr. Mercer: That is speculative as far as this wit- 
hess is concerned, it seems to me. If you have any such 
letters they should be produced. 

Mr. Hallam: I will produce them now. 

Q. Ishow you Complainant’s Exhibits C1, C2, C3, 
C4— 

COURT: He signs them “Dad” doesn’t he? 

Mr.daiallam: Yes: 

Mr. Mercer: He doesn’t say “Father.” 

Q. ‘(Continued) C5, C6, C7, C8, I call your at- 
tention to the signatures to those letters and will ask 
vou if those— 


A. You mean from here on? 
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Q. Yes. Are the letters of a friend or of a father? 

A. The signature you want me to see? 

Mr. Mercer: I don’t think that is a proper question. 

COURT: I think that is not proper. 

Mr. Hallam: {L will withdraw the question. 

COURT: The Court will interpret those letters. 

Q. I show you Complainant’s Exhibit E and ask 
you if that letter was written by you to the complainant? 

Eee YES. 

Q. And was it written at or about the date specified 
in the letter? 

A. Yes, I presume so. 

A. <And shortly after Mr. Smith’s death? 

A. Yes; telling her about it. 

Q. In this letter, I will ask you why you stated to 
the complainant “I know that you must feel, with many 
of the rest of us, that you have lost a dear friend?” 

A. Why I said that? 

Q. Why did you say that? 

A. Because I believed it; ‘I thought it; I said that 
he had treated her as a friend. 

Q@. You didn’t believe that he was a father, or an 
adopted father? 

A. Well, I knew that he wasn’t her father; every- 
body knew that. 

Q@. Not her natural father? 

m. No. 

Q. But you didn’t believe that he treated her as an 
adopted father? 

Mr. Mercer: Just amoment. I think that is calling 
for a conclusion as to what an adopted father is. 


370 Elizabeth M. Price, 


Examination by the Court: 

Q. In the conduct of Myr. Smith toward Bess, did 
he seem to regard her as a daughter in the ordinary way 
that a father would regard a daughter? 

A. Why, he took care of her; he cared for her and 
exhibited a great deal of solicitude about her welfare. 

Q. Well, did you notice anything different in his 
treatment of her as a daughter than you would a natural 
father? 

A. Inever thought P. B. entertained a great deal of 
affection for Bess or she for him; unusual affection for 
her nor she for him; but felt that he took care of her— 
I mean in the sense of taking care of her; but I never 
felt—because there was much constraint between them 
so much of the time. 

Mr. Hallam: Objected to as not responsive and 
argumentative. 

COURT: This is what the Court was asking for, 
wanted to get at. 

Mr. Hallam: I submit that the answer is not re- 
sponsive to the Court’s question. 

COURT: It will not be stricken out, because I think 
it is pertinent. 

Examination by Court continued: 

Q. In what way did he differ in his treatment to- 
ward Bess than the way an ordinary father would treat 
his own daughter? 

A. Well, I don’t think he was so affectionate to her 
as fathers are to their daughters. 


Q. Did he show affection for her in any way? 
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A. Well, you mean—not in caressing or that sort 
of thing, you mean? 

Q. Well, in their relations one to another. 

A. She was a married woman before I knew her, 
and in their associations afterwards, as I say, I never 
noticed any particular affection. I think that he was 
very much interested in her welfare and did his best for 
her, gave her a home there, took care of her; but I never 
noticed any unusual affection on either side. 

Q. You never knew her then until after she was 
married ? 

A. I never knew her until after she was married. 


CROSS-EXAMINATION Continued. 


Q. During the years while complainant lived with 
her father and mother, before her mother’s death, you 
did not know the complainant at all? 

A. I did not know her until a day or so after her 
mother died. 

Q. Never met her; never knew the complainant’s 
mother ? 

A. Yes, I knew her mother slightly. Her mother 
was ill when II first became acquainted with her, I think 
only a month or two before she died. 

Q. You have no knowledge of his relations with 
her at that time, or what might have been his affections 
for her during those six or seven years? 

A. I never knew her then. 


Q. Mrs. Smith, you testified yesterday in relation 
to this telegram, Complainant’s Exhibit D, which was 
sent to the complainant after Mr. Smith’s death. 


COURT: Just let me see that telegram. 
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Q. That you sent this wire for the defendant from 
Minneapolis. 

A. Why—may I see it, Mr. Hallam? 

Q. I will show it to you, yes. 

A. I don’t remember the circumstances of sending 
it, but I was notifying the friends in Dewey’s name so IL 
suppose—lI think I sent it. I think we talked about it. 

Q. You stated in your testimony yesterday that by 
reason of a strike of the telegraph operators this tele- 
gram was not sent earlier. 

A. Well, yes, there was a strike at that time. 

Q. That was the reason it was not sent earlier? 

A. No; you will notice I say when the funeral will 
he there, and we didn’t know about the funeral until some 
time after his death—that is, two or three days. They 
were East. It was impossible to get telegrams back and 
forth with any degree of promptness, and we could not 
learn from them by telegram, I think. ‘I think we didn’t 
know until after they got home with P. B.’s body when 
the funeral would be. 

Q. Well, now, let me be clear; as I understand this 
telegram, as far as you recollect, was sent from Minne- 
apolis. It appears to be from Minneapolis. 

A. ‘Ohiages. 

Q. And on the 20th. 

A. Isthat the date? I don’t know the date. 

Q. If that date appears there, you think that is cor- 


A. It says “8-21.” 
Q. That is received 8-21; but 8-20 is the date sent. 
A 


Minneapolis 8-20; then it was sent that date. 
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COURT: That was four days after the death of Mr. 
Smith ? 

Mr. Hallam: Yes, your Honor. 

COURT: He died on the 16th. 


A. (It is possible that we had the news in some way 
by telegram as to when the funeral would be, before 
they got there. 

Q. I want to get at what you mean with reference 
to the telegraphic strike making delay. Did that make 
the delay in the notification of this complainant of the 
death of Mr. Smith? 

A. Well, I don’t know that it did. Did I say that 
yesterday? I don’t remember. 

Q. I understood you to say so. 

A. I don’t remember thinking about that. I don’t 
remember making that statement or having in mind that 
that was the reason that 'I didn’t try to telegraph her 
before. | 

Q. Don’t you remember testifying on that point 
yesterday, in your testimony @ 

A. I remember something about the telegram was 
mentioned. 

Q. Don’t you remember mentioning the telegraphic 
strike yesterday ? 

ee 6 CS. 

Q. Do you remember what you said about it? 

A. No, I don’t remember. 

Q. Don’t remember what you said yesterday about 
it? 

A. No, I don’t remember what I said yesterday 
about it. 
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Q. Isn't it true that you said yesterday in sub- 
stance that by reason of the telegraphic strike there was 
a delay in this telegram? 

A. Well, I had in mind that there was a delay of 
telegrams. I don’t remember that you mentioned that 
particular telegram. ‘We were having a terrible time 
getting telegrams from the East from Mrs. Wallace 
when P. B. died. ‘I know there was a strike and a great 
delay in telegrams at that time on that account. 

Q. Do you now know whether the strike made any 
delay in sending the telegram to this complainant? 

A. I don’t know whether it did or not. 

Q. You don’t know? 

A, «Mo. 

Q. You didn’t know yesterday, did you? 

A. No; and I don’t know today. 

Q. Do you know of any conceivable reason, or did 
vou yesterday, why this defendant did not notify this 
complainant by wire of Mr. Smith’s death before Au- 
gust 20th, 1907? 

I don’t know anything about it. 

Did you know any reason yesterday ? 

No. 

Do you know Emily Carlson? 

Wes. 

You live in Minneapolis, don’t you? 

Yes: 

Do you know when Emily Carlson gave her 


deposition in this case? 
A. Yes. I could not tell you the date, but I knew 
when she did give it. 
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Q. You have taken a good deal of interest in this 
case, haven’t you? 

A. Yes, I am interested in it; know all about it. 

Q. Did you call Emily Carlson to your office—You 
are engaged in business in Minneapolis? 


Bi. YS: 
Q. Public stenographer. 
me «6 Y @8t 


Q. In the Metropolitan Life Building? 

A. 'In the McKnight Building. 

Q. Inthe McKnight Building? 

A. Yes. 

Q. I think you were formerly in the Metropolitan 
Life Building? 

ma. Yes. 

Q. Well, that is immaterial. You called Emily 
Carlson down to your office to talk to her about this case 
after this deposition that was read yesterday was taken, 
did you not? 

A. No. 

Q. Wasn’t she there? 

A. No; never after this. She was there before. 
She was there that day, but never afterwards that I 
know of. 

Q. When was she there last? 

A. ‘The day her deposition was taken. 

Q. What was the date that she was there last? 

A. I don’t know. I haven’t any idea. 

Q. Approximately, what was the last date that 
Emily Carlson was in your office in the McKnight Build- . 
ing? 
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A. I don’t know the date, Mr. Hallam. She was 
there the date her deposition was taken. She has never 
been there since. 

Q. Cannot you tell approximately ? 

A. I don’t know. 

COURT: The deposition will show that. 

A. ‘It must have been about in March, Mr. Hallam. 

Mr. Hallam: My point is it was— 

A. Itmust have been about in March; I don’t know; 
It is the day her deposition was taken, I know that. 

Mr. Mercer: Let us see the deposition, if it is ma- 
terial in any way. 

COURT: You are asking her whether she was there 
after the deposition was taken. She remembers she only 
saw her at the time the deposition was taken. 

A. No;I saw her once before. 

Mr. Hallam: IL will withdraw the question. 

Q. Mrs. Smith, you say that the complainant came 
over to your house on one occasion and told you that she 
had decided to get a divorce? 

mm, "Wes: 

Q. You told her that you thought she had better 
tell Mr. Smith about it? 

A. I told her if she decided to do that, that she 
better tell Mr. Smith about it. 

Q. Well, you knew that she had no means of ob- 
taining a divorce, of her own, didn’t you, at that time? 

A. ‘I knew that she had not? 

Q. Yes. 

A. I didn’t think she had any means of doing any- 
thing. 
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Q. Did you know of any way she could get a divorce 
unless Mr. Smith co-operated with her? 

Objected to as calling for a conclusion. 

COURT: I think she has answered the question. 

Q. You testified yesterday, I think, in answer to 
one question of counsel, that Mr. Smith said that the 
complainant was careless and even dishonest in money 
matters. 

A. Yes. It was very harsh in its nature. 

Q. That was soon after his marriage to the defend- 
ant? 

COURT: Who is that you are talking about? 

Mr. Mercer: Mr. Smith. 

Mr. Hallam: The question was whether Mr. Smith 
made the remark to her concerning the complainant. 

A. I don’t think it was soon after; it was when the 
discussion was going on as to what Bess was going to 
and in connection— 


do; that she was leaving their home 

Q. Well, I am not asking for that now, Mrs. Smith. 
iL am simply asking you to fix the time as near as you 
can, if you can. 

A. I have an idea that it was in the fall of that 
ear. 

A. In the fall, you think? 

A. I think so. 

Q. This episode to which you refer concerning the 
payment of debts at a dressmaker’s, was immediately 
after Mr. and Mrs. Smith returned from the wedding 
trip? 


A. Iyremember that it was in warm weather, and my 
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best memory about that would be that it was probably 
early in the summer. 

Q. That was for some article of attire that the 
complainant had obtained for the occasion of the wed- 
ding? 

A. I think it was, yes. 

Q. It was not a bill that had run very long? 

A. It had run long enough that he thought it had 
been paid. 

Q. That was shortly after they returned from the 
wedding journey ? 

A. Well, that was in the summer some time. i 
don’t know when they returned from the wedding jour- 
Ye 

Q. They were married in May? 

A, PY. 

Q. And you say that at that time Mr. Smith was 
not willing to entrust the complainant with the money 
to go and pay that bill, but sent you and his wife? 

A. He sent usp yes. 

Q. Were you aware at the time that within a month 
before that he had made a will in which he made the 
complainant a trustee without bond, for $5000.00? 

A. No, I didn’t know anything about that. 

Q. You didn’t know about that? 

A. No, I never knew about that. 

Q. You say there was a strain between Mr. Smith 
and the complainant in their relations? 

A. Yes, it appeared so. 

Q. But you have no knowledge whether there was 
any such strain as that before her mother’s death? 
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A. Before her mother’s death? 

Q. Before her mother’s death? 

A. I didn’t know the complainant before her moth- 
er’s death. 

Mr. Mercer: I made no inquiries of this witness 
prior to the time when Bess’s mother died. 

Q. Now, there was a frequent calling acquaintance 
between the two fannlies during the time after the com- 
plainant’s mother died for the ensuing two years? 

A. Yes, always, up to the time of P. B.’s death. 

Q. I suppose you were not there at breakfast time 
often, if at all, were you? 

A. I have been there at breakfast. 

Q. But not usually, I suppose? 

A. No,'I didn’t usually breakfast there. 

Q. And you were on friendly relations with the com- 
plainant during all that time? 

A. Yes, sir. 

Q. You testified that on the morning after the en- 
gagement of Mr. Smith and the defendant occurred, 
the complainant and defendant drove over together to 
your house? 


Pauw yes. 
Q. To inform you of it? 
mm, Yes. 


Q. Do you know when that was? 

A. No, I don’t know when it was. I understood 
that the engagement had taken place the night before. 

Q. That it had taken place the night before? 

A. I understood that. 
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Q. Have you no way to fix the approximate time of 
that, at all? 

A. Why, I remember that the defendant was there 
in February. I met her first on Washington’s birthday. 
Tt must have been after that. 

@. It must have been after that? 

A. That is all I know. 

Q. You have no way of fixing how long after? 

A. Wo. 

Q. You testified that the defendant treated these 
children, the complainant’s children, kindly ? 

A. Yesyesjandeed: 

Q. Did she show any particular love toward the 
children ? 

A. She didn’t show any lack of care or affection 
for them, no. Yes, she petted them; she used to take 
them up and petted them and was very lovely with them. 
Did she love the children? 

I think she did. 

Was she fond of them? 

I think she was. 

Did she want to keep them? 

I don’t know whether she wanted to keep them 


rOrOre 


—as her own, you mean? 

Q. No. Did she want to keep them there in the 
house? 
I don’t know. 
You say she loved them and was fond of them? 
Y es: 


Did she want them to stay? 


~OPrOo> 


I don’t know whether she wanted them to stay. 


us. Marie Dewey Wallace, 381 


Q. You don’t know as to that? 

A. No, I don’t know anything about that. 

Q. Did you hear anything about that? You heard 
a good deal about affairs—did you hear anything about 
that? 

A. About what? 

@. Whether she wanted the children to stay in the 
house, to continue to live there? 

A. No; Bess was going to take the children with 
her when she left. 

Q. No, but before the arrangement was made for 
Bess to go. 

A. Qh, yes; they were staying there and being taken 
care of at that time all the while Bess was gone. 

Q. Yes; and was it the defendant’s desire, do you 
know, that the children should stay and live in the house 
indefinitely ? 

A. I don’t know. 

Q. Did you hear anything about that? 

A. She never told me what she desired about that. 

Q. Did you hear from any source what was the 
defendant’s wish in that regard? 

Objected to as incompetent and immaterial to any 
issue in this case. 

Mr. Hallam: There is considerable testimony on 
that. 

Mr. Mercer: The question is whether she heard from 
somebody else outside of the defendant? 

COURT: You may answer that question. 

A. I don’t know. I don’t know what she wanted 
done. 
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Q. Younever had any information on it? 

COURT: I think you have pursued that far enough. 
She says she does not know, the defendant never told 
her anything about that. She has no intimation on the 
subject. 

Q. Well, were you in as close association with the 
family as you had been formerly ? 

A. Iwas not there so often, no; the reason bemg— 

Q. You may state the reason. 

A. Why the neeessity for close association with 
Bess was done with by that time; she had her health and 
spirits restored, and the circumstanees were not the same. 

Q. Did vou say that Mr. Smith told vou that Bess 
could not stay there im the house any longer? 

A. «At that conversation in the library, yes. At 
that conversation in the library he told me. 

Q. Was that while she was away on the theatrical 
trip? 

A. No, Bess was there. 

Q. Was that before or after she went on that trip? 

A. That was at the conversation when we were all 
together there in the library before she went away. 

Q. Before she went away? 

im. “aes. 

Q. Mr. Smith said she could not stay? 

A. West 
Q. Was that the reason she went on the theatrical 
trip? 

A. I don’t know why she went on the theatrical trip. 

Q. She had to go somewhere because Mr. Smith 
would not let her stay any longer, did she? 
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A. I suppose so. 

Q. Don’t you know, as a matter of fact, that Mr. 
Smith objected to her going? 

A. No, he didn’t. He intended that she should go; 
wanted her to go. 

Mr. Mercer: Aren’t you asking a question there 
that the witness didn’t understand ? 

My. Hailam: I want her to understand. 

Q. Let me make it entirely clear if I have not. 
Where did Mr. Smith want her to go, or do you know? 

A. We were discussing the question of her going to 
Chicago and trying to do something to earn her living. 
That is the conversation that I detailed ahoiit, when he 
first spoke of giving her a certain sum of money a 
month. 

Q. Did you know that she requested Mr. Smith 
that she be allowed to take a little flat and her two 
children there in Minneapolis, and live in that way? 


A. Yes,'I heard something of that. 

Q. You knew about that? 

A. Yes, I heard something about it. 

Q. Did the complainant talk that over with you? 
A. Bess? 

Q. Yes. 

AY 


I don’t remember whether she did or not, but 
I heard of it. I have an impression of hearing of it. 
Q. Did you know that Mr. Smith objected to that? 
A. Iyremember that Mrs. Price at one time wanted 
to take the children and go off out to White Bear and 
live. 


384 Elizabeth M. Price, 


Q. White Bear is a lake out near the Twin Cities? 

AL Wes: 

Mr. Mercer: A summer lake outside of St. Paul— 
in order to make the record clear. 

A. She told me that she would like that herself. P. 
3. would not allow it. 

Q. Didn't she also mention taking a flat there in 
Minneapolis? 

A. Well, I am not clear about that, Mr. Hallam. 
I don’t really remember specifically about that. 

Q. Why didn’t P. B. allow her to go and live in a 
flat or residence of her own with the children? Was 
not, in fact, the reason that he gave that she was his 
daughter and her place was in the home there with him? 

A. Well, ‘I would assume that she expected him, of 
course, to stand the expenses of it and keep it up for her 
in a separate home of her own; and I assume that he had 
reasons of his own for not wanting her to do it. 

Q. Was not that the reason that was stated? 

A. No, I don’t think so. 

Q. ‘That he wanted her to stay home because she 
was his daughter? 

A. No, I don’t think so. 

Q. What was the reason, if you know? 

A. I don’t know any further than I have given here. 

Q. On account of the expense, do you say? 

A. I suppose that was part of the reason. I don’t 
know anything of his reason for her staying home, be- 
cause I heard him say she could not stay there. 

Q. Did Mr. Smith ever object to expenses in the 
care of complainant and her children, that you know of? 


vs. Marie Dewey Wallace, 385 


A. Why, he has reproved her for being extrava- 


Q. How is that? 

A. Tle has reproved her for being extravagant. 

Q. You say you heard a conversation—participated 
in a conversation, if I understood you correctly, between 
Mr. Smith and Bess about her going to Chicago? 

me Yes. 

Q. To live? 

A. Yes; well, to stay, to be there. 

Q. That he would contribute $25 a month for her 
support there? 

A. Yes. 

Q. Herself and the two children ? 

A. No. The cluldren were not to go there. 

QQ. ‘The children were not to go? 

A. No. They were to be in the house. She was to 
get out and see if she could make her way. 

Q@. Where were the children to be? 

A. Why, I don’t know whether he had planned 
anything specially for them or not, but she was not to 
take them and live on $25.00 a month. 

@. Do I understand you to say, Mrs. Smith, that, 
Mr. Smith advised this complainant to separate from 
her children ? 

Mr. Mercer: Just a moment, now. She has not 
said that. 

Mr. Hallam: Well, I am asking her. It seems to 
me the drift of it is to that effect. 

COURT: What have you to say as to that? 

wa. That he advised her to separate from them? 
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Q. Yes. 

A. Why, Bess was going to try to go out and try 
to earn her own living. There was talk of her going to 
Chicago to do something or try to do something. I 
don’t know what. The discussion turned on the point 
of how she would get along down there until she beeame 
in a position to earn her living. Mr. Smith said he would 
send her $25 or $80 a month. I persuaded him to raise 
that figure. (I told him that that was not enough for 
Bess to live on in Chicago. That she would not be able 
to do that until she found something. 

Q. My question was, Do you understand that Mr. 
Smith ever advised the complainant to separate from her 
children? 

A. Not permanently, no. 

Q. Temporarily? 

A. No, I don’t think he ever advised her to sep- 
arate from them. 

Q. Did this offer of his to give her $25 a month 
include temporary or otherwise, a separation from her 
children? 

A. Jf she went away from home she would be sep- 
arated from them for a time. 

Q. How is that? 

A. If she went away from home she would be sep- 
arated from them for a time. 

QQ. But you say that there was nothing specific as 
to where the children were to be? 

A. Well, I think, I assume that they would be there 
where they had been all their lives. 
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Q. You think that they contemplated her going to 
Chicago and the clildren remaining there with Mr: 
Smith and the defendant? 

A. For a time, until Bess found out what she was 
going to settle on. I am not sure but it was previous to 
that that there had been some talk about her going away 
with her own father. There was some, at some time or 
other,—going away to the care of her own father with 
the children. 

Q. Was he insisting on her going to Chicago? 

A. No, not specially on her going to Chicago? 

Q. Was he insisting on any other plan? 

A. No, I don’t think so. About any specific place 
that she should go, do you mean? 

Q. Yes, that is what'!I mean. 

A. No, I don’t think so. 

Q. But he was insisting that she must go some- 
where, even if she left the children behind ? 

A. She was going somewhere to try to earn her 
living. 

Q. Was he insisting on it? 

A. I don’t know that he insisted on ther going to 
Chicago. In fact I know that I didn’t hear him insist 
that she go to Chicago; but he insisted that he was en- 
tirely dissatisfied with the way she had been doing there, 
and that he couldn’t stand it to have her stay on there, 
and there was always discussion as to where she and the 
children would go finally. 

Q. Was he insisting that she go somewhere and 
leave the children for the time there? 


A. I can’t say that he was, Mr. Hallam. But when 
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you say he was insisting—I don’t mean that. But I 
know that the idea was that Bess was to go out and see 
what she could do to earn her living, and that P. B. 
would take care of the children until she could anyway. 

COURT: I think I understand that. 

Q. Was there any prospective employment in Chi- 
cago for her? 

A. I don’t know what her idea was about going 
down. I don’t think I know. 

Q. What was his idea, if you know? 

A. It was her idea of going to Chicago. 

Q. What was Mr. Smith’s idea in offering to con- 
tribute $25 a month to her expenses? 

A. His idea was that she couldn’t get along on 
less, I suppose. 

Q. What was his idea—what employment did he 
have in mind for her there? 

A. I don’t know. 

Q. Did he specify anything that he knew she could 
do there? 

A. No, I don’t know about that. I don’t know 
what his idea was. 

Q. What did you hear? I am asking you what you 
heard said. 

A. I didn’t hear it said, because I don’t know about 
it. 

Q. So far as you heard the conversation, he had 
nothing in view for her to do after she got to Chicago, 
but he was going to furnish her $25 a month to go there 
and shift for herself? 


A. He was going to furnish her $25 or $30 a month 
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while she was away trying to find something to do. That 
was his idea. I thought that was not enongh for her. 


Q. You got him to change it how much—$40? 
A. I forget how much it was—$40 or $50 a month. 
COURT: She never went there to Chicago? 

A. I don't believe she went to Chicago. 


Mr. Mercer: She went on the stage, didn’t she? 

A. I think she went on the stage. 

Q. Well, from the whole tenor of that conversa- 
tion, did vou gather that Mr. Smith had any idea what 
the complainant was going to do after she got to Chi- 
cago? 

COURT: I don’t think it is necessary to pursue 
that any further. I understand very fully what the con- 
versation was about. I think I understand pretty fully 
what Mr. Smith was doing at the time. My impression 
is that the plaintiff was wanting to go to Chicago, and 
that Mr. Smith, if she went there, was agreeable to as- 
sisting her to a certain extent, and that is about the whole 
thing there is to it. There is no use to examine further 
about that. 

Mr. Mercer: Until she got started. 

Mr. Hallam: [I think that is all. 


REDIRECT EXAMINATION. 


Q. Did you have some talk with the plaintiff at one 
time about whether or not she had ever talked with Mr. 
Smith about being adopted. 

mx. Yes, 


Q. If so, tell us what it was. 
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A. I had a talk with her about why P. B. didn’t 
adopt her. 

Q. Tell us when that was as near as you can. 

A. I couldn't fix the time, Mr. Mercer. It was in 
my early acquaintance with her. 

Q. It was after her mother died? 

ae Riles: 

Q. Now, what did she say? 

A. She said that her mother hadn't wanted P. B. to 
adopt her, because her own father had mining interests 
which they hoped might develop into something worth 
while, and they thought he would be more favorably in- 
clined to remember her generously if she were not the 


adopted child of another man. 
RECROSS EXAMINATION. 


Q. Did she say that Mr. Smith wanted to adopt 
her legally? 

A. I don’t know. I think the way it came wipe 
asked her if P. B. had ever adopted her, and she said no, 
that mother didn’t want him to; and then, as I said, about 
her own father. 

Q. You didn’t know at that time whether P. B. 
had adopted her or not? 

A. I think I couldn’t have known, because I asked 
her. 

Q. You asked her so you couldn't have known. 

A. I couldn’t have known before I asked her. 

Q. Well, then, was he treating her as a daughter 
and as a friend both, or how about that, Mrs. Smith? 

A. He was treating her as he had always treated 
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her. I don’t remember how early this was in my ac- 
quaintance—whether I had had much opportunity. 

Q. Youhad seen nothing prior to that time, whether 
he had adopted her legally ? 

A. I had no idea about it. I asked her to find out. 

Q. You had seen nothing to lead you to think oth- 
erwise ? 

A. Perhaps I had. I don’t remember. 

Q. When was that? 

A. I don’t know. [I think it was early in my ac- 
quaintance with Bess. I was sort of getting acquainted. 

Q. You think that was early in your acquaintance? 

A. I think so. I think that was before—I think it 
was quite early in my acquaintance. 

Q. Well, now, Mrs. Smith, when you asked Bess 
if P. B. had ever adopted her, you considered that the 
relation was that of parent and child, didn’t you, as you 
understood from what you had seen? 

A. Why, I knew that Bess was P. B.’s step-dangh- 
ter, of course, [ knew it. I didn’t know whether he ever 
adopted her when he married her mother, as men some- 
times do when they marry a second time, and I asked 
her. 

@. But you considered their relation to all intents 
and purposes was that of parent and child when you 
asked that question ? 

A. I knew their relation, Mr. Hallam. 

Excused. 

GEORGE K. GIBSON 

Called as a witness on behalf of the defendant, being 

first duly sworn, testified as follows: 
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DIRECT EXAMINATION. 

Questions by Mr. Mercer: 

Mr. Gibson, did you know Peter B. Smith? 

Aw  Ivdie: 

Q. Were you associated in business in connection 
with the Burnham Grain Company, a subsidiary com- 
pany of St. Anthony & Dakota Elevator Company, with 
Mr. Smith and his nephew Arthur? 

A. Yes, sir. 

Q. Your associations were formed there through 
your acquaintance with Arthur Smith and P. B.? 

A. Primarily. 

Q. You were transacting business there on joint ac- 
count with the Burnham Grain Company for two or 
three vears before Mr. Smith’s death? 

A. Yes, sir; five years. 

@. You were in constant business relations with Mr. 
Smith? 

A. Yes, sir; daily. 

Lunched with him sometimes? 
A. Frequently. 
Q. Knew the workings of the business system under 
2 
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@. And his business associates? 

A. “Vies, sir: 

Q. You staved there until the time he died? 

A. I was there, yes, sir, after he died. 

Q. You may tell us, if you know, what sort of a 
man P. B. Smith was as to his tendency to repeat state- 
ments and general conversation and things of that sort? 
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A. Myr. Peter B. Smith was a man of decisive char- 
acter. In our several companies there he was the nestor 
—the wise man. We always consulted him; every de- 
partment consulted him; not only the Washburn-Crosby 
business, of which he was a director, but also the grain 
business; not only our own people, but he was one of 
those unique characters that are trusted even by his com- 
petitors, the other grain men—the Osborn and McMillan 
men, and the Great Western Elevator Company, and 
people who were buying grain out along the line in com- 
petition with him, when any problem came up, they went 
to Peter to talk it over. 

Q. Generally speaking, he was the sort of man who 
listened and let other people talk? 

A. Yes, sir; in all conferences by us, we would all 
get in and argue, and then Mr. Smith would settle it. 
His expressions were very brief? 


Short and decisive. 
And to the point? 
Yes, sir. 


He was not accustomed to repeating himself? 


a ae > 


And he was not accustomed to having anybody 
argue with him. 


Q. He was not accustomed to repeating a proposi- 
tion over and over in a business way, when you saw him? 


A. I never had any such experience, and I never 
saw anybody that did. 

Q. You mean that did see him do it? 

A. Yes. 

Q. You are acquainted with Mr. Smith’s integrity 
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for keeping his promises, things of that sort—reputation. 
Tell us all about it. 

A. He was aman, Mr. Mercer, of the highest pro- 
bity and honor. There never was a squarer, more honest 
man in Minneapolis than Mr. Smith. 

Q. Technically accurate about keeping his word? 

A. Yes, sir, his word was as good—better than most 
men’s bonds. 

Q. At the time he died, do you remember there was 
some difficulty in getting the information as to where 
the body was, and as to when it would be home for the 
funeral, and things of that sort? 

A. Yessir; weryedistinetly: 

Q. Tell us what it was. 

A. I was on my vacation at that time up at Shell 
Lake, and Mrs. Jessie Carey Smith telephoned me. That 
is the first news I had of it. I got it along about 10 
o'clock in the morning, or 11, somewhere in there, and 
I came down on that train; and I went at once to the 
offices, and learned all that I could, all they had with the 
wires from the east; and Mr. Bell, President of the 
Washburn-Crosby Company, told me that he had in- 
structed their Boston agent—I forget his name at the 
moment—to go at once to the White Mountains, what- 
ever the place was that Mr. Smith died at, and do all he 
could and accompany Mrs. Smith and the body home. 
They had heard from him, and my recollection was that 
he only went—that Mr. Bell was quite distressed on the 
second day, because he ascertained that the Boston agent 
had only gone part way, up as far as St. Johnsbury or 
Montreal or some place this side, and then had gone back, 
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and Mrs. Smith was coming on with the body, and we 
could not locate them. There was some telegraph diffi- 
culty, and we were all tremendously upset. We didn’t 
know what arrangements to make about the funeral and 
principally Mr. Dunwoody and Mr. Bell were anxious 
and annoyed at the lack of information, because they 
could make no funeral arrangements. The second day J 
went to Mr. Bell’s office, and said to Mr. Bell, “If you 
will give me a letter to Mr. Pennington— 

Q. Mr. Pennington was president of the Soo Rail- 
road? 

Ey Ves. 

Mr. Hallam: Suppose you fix the date. 

Mr. Mercer: He said the second day after he heard 
of Mr. Smith’s death. 

A. What was the date Mr. Smith died? 

Q. He died August 16th. 

A. This must have been—I came down there and 
got there the night of the 16th—it was the 17th; and we 
could not find out what train they were coming on; so 
it must have been about the 17th or 18th. 

COURT: Do you know what time the body got 
home to Minneapolis? 

A. Yes, I came in with the body. 

COURT: What date? 

A. I don’t recollect exactly, Judge. It must have 
been three days after—I heard the 16th—that would be 
along about the 19th. 

COURT: That would be about the 19th? 

A. Or the 20th; somewhere along there. 

COURT: Well, that is enough on that subject. 
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Mr. Mercer: Yes, I think so, too. 

Q. Now, during your intimate associations with 
Mr. Smith, you have never heard him say anything 
about thinking he had any contract with the plaintiff or 
anything of that sort? 


Yes. You met her at the house? 
Yes. Well, I don’t know whether I met her— 


do you mean my first meeting ? 


A. None whatever. 

Q. You knew the plaintiff? 

A. Yiesysir: 

Q. You had been to Mr. Smith’s house? 
A. Yes, sir. 

Q@. You met her there? 

A. Met Bess? 

Q. 

A. 


Q. You have seen her at the house there frequent- 
ly? 

&. Yiesssim: 

Q. You were an especial friend of Arthur Smith 
during those vears? 

A. Yes, sir. 

Q. You and Arthur and Jessie Carey were fre- 
quently at P. B.’s home? 

A. Yes, sir. 

Q. For meals? 

A. Yes, sir. 


CROSS EXAMINATION. 
Questions by Mr. Hallam: 


Do you live here in Portland now, Mr. Gibson? ~ 
A. No, sir. 
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Where is your present residence? 

Grand Rapids, Wisconsin. 

What business are you engaged in now? 
Paper business. 


Did you ever hear Mr. Smith, or have any con- 
versation with Mr. Smith concerning the complainant, 
Bess? 

A. No, sir, no particular conversation. 

Q. No particular conversation about her affairs one 
way or the other? 

A. No; no; we may have discussed some way or an- 
other, but I have no recollection of it. 

Q. Did you see them frequently during this period 
of your business relations, between 1900 and 1902, was it? 

A. I met Mr. Smith first in 1902. That is my 
recollection. 

Q. 1902? 

A. Yes, I became acquainted with his companies 
in 1902. 

Q. You knew him from then to his death? 

me «YES. 

Q. Mr. Smith was, 'I understand you to say, an 
excellent business man? 

Exe «| OS. 

Q. He was not a man, as I take it, wno would be 
easily put off if he had a business enterprise in view, 
if it was attractive to him, was he? 

A. If it was what? 

Q. Was he a man who was reasonably persistent 
in pursuing a business enterprise if it was attractive to 
him? 
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A. He stuck pretty close to business. 

Q. But f mean a business enterprise that was at- 
tractive to him, was he the kind of man who would easily 
give it up, or was he the kind of man who would pur- 
sue it? 

A. Oh, he would pursue it. 

Q. In other words, to use a frequent expression, he 
wasn't a quitter, was he? 

A. “IN, Sir. 

Q. It was through Myr. Smith’s relations that you 
became connected with his company, was it? 

A. Yes, his company, he and his nephew. 

Q. Arthur? Yes. 

. Ayer’ 


Q. If Lunderstood you correctly, you came down to 
Minneapolis on the very day of Mr. Smith’s death? 

A. As soon as '[ heard it, I took the first train to 
Minneapolis. 

Q. But vour recollection is that was the day of his 
death? 

A. The day of his death. 

Q. Whom did you get the wire from? 

A. Mrs. Smith—Jessie Carey Smith. I got no 
wire—I got a telephone message. 

Q. Oh, you got no wire. You got a telephone mes- 
sage. But the wires came through to Minneapolis on 
that day, from where he died? 

A. Yes, they had heard—of course they had heard 
that he had died, and they let me know. How they got 
it, I presume was by wire. 
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Must have come by wire? 
Wes: 


> © 


RE-DIRECT EXAMINATION. 


Q. ‘The grain men there at that time had private 
wires running between Minneapolis and Chicago, and 
then private connections from Chicago East, hadn’t 
they ? 

A. Yes, we all had private wires. 

Q. And those were in constant use, and from such 
wires as that gossip comes of the death of prominent 
grain men, doesn’t it? 


Q. Well, we used the Lewis wire, my remembrance 


is. 

Q. And that was a private wire? 

A. ‘That was a private wire. 

Q. You think information came over the Lewis 
wire? 


A. I don’t know how it came, Mr. Mercer. 

Q. But you used it? 

A. Yes, we made use of the Soo’s private wire, that 
is, the dispatcher’s wire. We cleared the line in order 
to ascertain. 

Q. Now, you just happened to be in Portland on 
your way to the World’s Fair, didn’t you, or where 
are you going? 

A. No. I am on a business trip out here. I was 
here a month ago, and just got home, and my company 
sent me right back. Iam back making the Coast 
towns. 
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RECROSS EXAMINATION. 

Q. You don’t know over what line this wire did 
come to Minneapolis? 

A. No, sir, I don’t know. 

Q. But the telegraph offices were all receiving 
messages, weren't they, at that time, as far as you know? 

A. I don’t remember, Mr. Hallam. ‘There was 
trouble along about that time. ‘The reason I fixed that 
was because I had to go in extremity to the Soo general 
offices and get Mr. Pennington’s authority to clear the 
line in order to get a wire through to the Soo agent at the 
Soo crossing, and hold Mrs. Smith, and we held a confer- 
enee, Mrs. Smith at one end of the wire and My. Bell at 
the other end. We would get her message from there to 
him, and we would repeat from the dispatcher’s office 
through Mr. Bell, and Mr. Bell sent his messages to Mrs. 
Smith at the Soo. We put them through after clearing 
the wire. Mrs. Smith came on ahead, and the body had 
been lost back in Montreal or somewhere, and we had 
Mrs. Smith stay until we located the body down east, and 
then come along, when we found what train it was on, 
Mrs. Smith and the body came on; and 'I went out to 
Rhinelander that night, and we held the two trains there 
until we ascertained that Mr. Smith’s body was on the 
train, and then we came on west. 

Q. Did you meet Mrs. Smith at Chicago? 

A. No, sir. 

My. Mercer: Rhinelander. That is on the Soo. 

COURT: I think we are taking up too much time 
on this one proposition. It doesn’t have very much 
bearing on the case—simply to explain the delay in send- 
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ing the telegram west to the plaintiff. That is my un- 
derstanding of it. 

Mr. Mercer: That is all I put the witness on, on that 
point. 

Q. Did you understand that the delay was in send- 
ing messages generally speaking, or in receiving them, 
or was it in the sending of them after they were received? 

A. There was some trouble—there was telegraphic 
trouble I know, because we had to take drastic measures 
to get in connection with Mrs. Smith. 

QQ. Were the delays, generally speaking, through 
that strike? 

A. My recollection is there was. 

Q. Were the delays in sending or receiving? 

A. There would be both. 


REDIRECT EXAMINATION. 


Q. | want to ask the witness one question to con- 
nect up another thing, which I will put on with another 
witness. This Mr. James S. Bell was the manager of 
the Washburn-Crosby Company, and the Washburn- 
Crosby Company and St. Anthony & Dakota, and what 
were known as the Dunwoody line of offices were all as- 
sociated together? 

A. Yes, sir, Mr. Bell was the president of the 
Washburn. 

Q. Mr. Smith was the manager of the St. Anthony 
& Dakota, and Mr. Bell, in the actual practice, was a sort 
of superior officer in the general line of companies? 


A. Yes, sir. 
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Q. Mr. Bell died recently, or some time back, didn’t 


A. Yes, in February. 
Q. After a stroke of paralysis a couple of years ago. 
A. Yes, sir. 
Excused. 
MISS NANCY BATES, 
Called as a witness on behalf of the Defendant, being 
first duly sworn, testified as follows: 


DIRECT EXAMINATION. 


Questions by Mr. Mercer: 

Miss Bates, you live in Washington or Oregon? 

A. Washington. 

Q. Ona ranch. 

A. Yes, sir. 

Q. Did you formerly live in Fargo, North Dakota, 
when Mr. Smith lived there? 

A. I did. 

Q. The defendant lived in Fargo at the time that 
Mr. Smith and his first wife lived there? 

A. Yes. 

Q. To your knowledge they were friends then? 

A. Yes. 

Q. At the time when Mrs. Grahame came down to 
St. Paul—I mean at the time Mrs. Grahame was in St. 
Paul, which has been described here— 

A. Yes. 

Q. When she went over to Minneapolis to a lunch- 
eon, to meet Mr. Smith and Bess, and Mrs. Grahame’s 
brother, was Mrs. Grahame your guest in St. Paul? 
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A. She was. 
Q. For some weeks at that time. 
A. Yes. 


Q. She and her mother were old friends of the 
Smith family? 


A. Yes. 
Q. Before that time? 
A. Yes. 


Q. You were a guest in the Smith home immediate- 
ly following the death of Mr. Smith and the return to 
Minneapolis of Mrs. Smith? 

A. Yes, iI was. 

Q. You remained there for some time immediately 
following that? 

~ Yes. 

Q. With Mrs. Smith. You were there at the time 
that Mr. Price and Mrs. Price were there, immediately 
following the funeral? 

A. Yes, I was. I was there when they arrived. 

(. And you stayed there till they left? 

A. Yes, I did. 

Q. Did you hear any discussion at all, or any talk 
at all between Mrs. Smith and the plaintiff about any 
property matters, or will, or anything of that sort, dur- 
ing any of the time they were there, yourself ? 

A. No, I did not. 

Q. Did you see any attempts on the part of the 
plaintiff to get conversations with Mrs. Smith, which 
were repulsed in any way? 

A. No. 

Q. How did Mrs. Smith treat the Prices while they 
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were there, as appeared to you as a guest there in the 
home? 
A. As she treated her other guests, very cordially. 
Excused. 


MRS. MARIE DEWEY WALLACE, 


Called as a witness on behalf of the defendant, being 
first duly sworn, testified as follows: 


DIRECT EXAMINATION. 


Questions by Mr. Mercer: 

You are the defendant in this case, Mrs. Wallace? 

A. dam. 

@. And you are the same party that was sued under 
the name of Marie Dewey Smith by the same plaintiff 
in the Hennepin County Court at Minneapolis? 

“A. MMES. 

Q. That suit was not brought until after the pro- 
bate proceedings were all closed up? 

A. No, it was not. 

Q. During the time you lived in Fargo, you and 
your mother were friends of the Smith family? 

Jee wei ES 

Q. Do you know Miss Bates? 

A. Yer 

Q. You were visiting her in St. Paul at the time you 
were invited over to lunch, when Mr. Smith and Bess and 
your brother went to lunch? 

A. I visited her immediately, the day after we ar- 
rived at St. Paul, but I was not visiting her just at that 
moment. I visited her that day, that night. 

Q. You stayed there for some little time after that? 
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A. Yes, about three weeks. 

Q. At the time that you became engaged to Mr. 
Smith you may state whether or not that engagement 
took place at the Smith home. 

A. Yes, it did. 

Q. Who was there at that time? 

A. Well, there was no one at the house at the time. 
Smith and I were there alone. ‘I was asked over for the 
week end, as I believe, to the Smith house. Either Bess 
or Mr. Smith asked me, I have forgotten which, but 
Bess and Jane Clarke, who was spending the evening 
with her, were invited out to dinner. They left shortly 
before dinner; and we had dinner, and in the course of 
the evening Mr. Smith asked me to marry him. 

Q. Now, that is Jane Clarke who was on the stand 
here this morning? 

A. Yes. 

Q. Do you remember that she and Bess returned 
later in the evening, and that you all three slept in the 
same room? 


A. Yes. 

Q. Do you remember telling them about the en- 
gagement when you were all three in the same room? 

A. I remember telling Jane, I remember telling 
Bessie about it. 

Q. Yes, that is what I mean. 

A. Yes, I remember telling Bessie about it. 

Q. Did you take her on your arms or in your arms, 
or anything of that sort, if you remember? 

A. ‘I rather think that Bess eame into bed with me 
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that night; and I think we had our little talk then, and 
I told her about it. 

Q. Was there anything said about any property 
matters ? 

A. Nothing at all. 

Q. Or anything said about your not coming be- 
tween her and Mz. Smith? 

A. Nothing; nothing at all. 

Q. Up to that time had there been anything said 
about any claim on the part of Bess that Mr. Smith was 
her father, or anything of that sort? 

A. Not that I know of. 

Q. Do vou remember having a talk with Mr. Smith 
about the time of the engagement with respect to what 
property he had, and with respect to whether or not he 
expected Bess to continue with the boys to live with him? 
Do you remember such a conversation ? 

A. Yes, I do. 

Q. Now, when was that? 

A. That conversation was the next mght. I must 
have stayed over the next day at Mr. Smith’s house, for I 
remember that. 

Q. That was the night after? 

A. ‘Tt was the night after the engagement. 

Q. And the night after the morning when Bess 
says she had a conversation with Mr. Smith? 

A.. “Yaes: 

Q. Now, what did Mr. Smith say in that conversa- 
tion about that matter? 

A. We took a short walk around the block, and it 
was the first time that Mr. Smith had ever broached the 
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subject of any financial nature at ail; and he said then, 
“Dewey I am not a rich man.” He said, “I had at one 
time quite a property and lost it, and I have accumulated 
now about $40,000; but,” he said, ‘I am getting a good 
salary, and my future is very bright. And Bessie is an 
attractive girl, and in all course of events she will marry, 
and she is fond of her children, and she will want her 
children with her, and will be away, and I shall be alone; 
and I have known you for many years, and I want you 
to come to my home.” And then he went on to speak 
about the property, and he said, “I hope and expect that 
I have started now, that my property will accumulate 
very rapidly, and that we will have all we want to go on 
with.” And that is about all the conversation we had. 
I don’t remember anything else that was said. 

Q. He didn’t say anything about ever having made 
any agreement with the plaintiff here to give her his 
property ? 

A. Nothing whatever. I never heard of it. 

Q. Did you ever hear of any such thing until— 
that any such thing was claimed even—until the suit was 
brought against you the first time? 

A. ITheard nothing of it. I never knew that such a 
contract could ever be made between people. It was as 
much of a surprise to me as a bolt out of a clear sky when 
that was— 

Q. What was the next time that Mr. Smith said 
anything to you about property in any way 

A. The next time? 

Q. Did he at any time before the matter of the will 


came up? 
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A. The matter of what will? 
Q. Of the will at Fargo, after you were married. 
A. Oh, no. There was never anything said about 
the property after that at that time. 
Q. Now, did you know that he was making a will at 
the 14th of May, until after it was made? 
No, I didn’t. I knew nothing about it. 
You were married on the 14th of May? 
Yes. 
1902? 
nifes: 
After the marriage did he call your attention to 
the fact—I mean some time after, that he had after the 


O>OrO> 


ceremony made a will? 

x. ait 6s 

QQ. What did he say about it? 

A. We were married about noon and leaving on the 
three or four o’cloek train on the Great Northern. Pass- 
ing through the hall, it was in the lower hall, he said, 
“Dewey, here is a copy of my will, which you had better 
keep among your possessions.” I took it, and I don’t re- 
member when I even looked at it. He said nothing 
more about the will. I took it as a matter of course that 
that was his will. 

Q. Did you know where he left the original at that 
time? 

A. No,'l don’t think he ever told me where he left 
the original. 

Q. Did you know that he had made a subsequent 
will to that will of May 14, 1902? 

A. No, I did not. 
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Q. Until after he was dead? 

A. No, did not. 

Q. He never told you that he had changed his will 
in any way ? 

A. No, he never did. 

Q. Nor that he had made any new will? 

A. No, he never did. 

Q. When and under what circumstances did you 
learn of the will that was finally probated? ‘Tell the 
court how it came about. 

A. I think Mr. Bell telephoned me that it was time 
to look into business matters, and I better come down to 
the office and see about the will being probated. 

Q. That is Mr. James S. Bell, of the Washburn- 
Crosby Company? 

A. Mr. James S. Bell, of the Washburn-Crosby 
Company. 

Q. He was the gentleman that Mr. Gibson said 
was a sort of superior officer? 

ue Yies: 

Q. Did you go down to Mr. Bell’s office? 

A. Yes, I went down to Mr. Bell’s office. 

Q. Now, the St. Anthony & Dakota Elevator Com- 
pany offices are right on the same floor as the Wash- 
burn-Chosby, and they adjoin? 

Ew. Yes. 

Q. And their executive offices adjoined each other? 

me, Yes. 

Q. When you went there, tell the court what hap- 


A. We went into Mr. Bell’s office, and he sent for 
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some man to get Mr. Smith’s private papers from the 
vault. And he brought in a tin box, about that square. 

A. About two feet? 

A. Yes, about two feet square. And he said, “You 
knew that Mr. Smith had a will?” And I said, “Yes.” 
And he said, whether he said a later will or not. And I 
said I knew about the will. He picked up the will and 
handed it to me, and 'I glanced over it, and I says, “Ehis 
is not the copy of the will that I have seen.” ‘Well,’ he 
said, ““This is his jast will.’ And I said, “No, he has 
made no will.” He said, ““Yes, Mrs. Smith, he has made 
a will.” I heard in the office that he had made a new 
will.’ And he handed it to me and I read it. And that 
was the first time that 1 had ever known of a new will 
being made or had heard of a will being made. I had al- 
ways supposed that the copy of the will at the time of our 
marriage, that that will made at the time of our marriage 
was the one and only will that he ever made. 

Q. Now, after that conversation you brought that 
will to our office, that is the offices of Wilson & Mercer? 

A. Yes, Mr. Bell— 

Q. For probating? 


A. Ves 

Q. And you went to Gen’] Wilson to do that work 
principally ? 

A. Y ese 


Q. And he carried on the active probation of that 
estate for you? 

A. Yes. 

Q. During the probation of that estate, did you in 
any way receive any intimation from anybody that it 
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was claimed that Mr. Smith had made any other will, 
or any agreement to make any other will? 

A. None whatever. 

COURT: Did you have any agreement whatsoever 
with Myr. Smith prior to vour marriage with him in re- 
lation to property rights? 

A. None whatever. 

COURT: There was no ante-nuptial agreernent 
either orally or in writing? 

A. None whatever. I didn’t think of such things, 
or even a verbal agreement. ‘There was none whatever. 


Recess until 2 P. M. 
Portland, Oregon, June 1915. 2 Paat 


MRS. MARIE DEWEY WALLACE resumes the 
stand. 


DIRECT EXAMINATION. 
(Continued. ) 


Q. Did you ever have any agreement, either oral or 
written, with Mr. Smith, with respect to what should be 
done with his property ? 

A. None whatever. 

COURT: Did you have any estate of your own, 
Mrs. Wallace, before you married Mr. Smith? 

A. No, [had not. 

Q. So that there never was any talk between you 
and Mr. Smith as to your giving any property which he 
would leave you to the plaintiff? 

A. J never heard of such a thing. 

Q. Or for the children? 
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A. No, I never heard of such a thing. It was 
never mentioned. 

Q. The first vou ever heard that there was any 
claim of that kind was when the suit was brought in Min- 
nesota? 

A. Yes. ‘That was the first time ‘I had ever heard 
of it, of such a thing at all. 

Q. <And since that time you have been searching 
to see if vou could find anything about it; and outside 
of these pleadings vou have not found anybody that says 
anything of the kind, except what the plaintiff said here 
on the stand, have you? 

“a. No; never have I heard of any possible way or 
any possible word to give me an idea that such a thing 
ever happened, because it never did with me, or that 
there was ever such a contract or understanding or the 
least intimation that there was such an understanding. 


Mr. Hallam: I move that the answer be stricken 
out as not responsive and argumentative. 

Mr. Mercer: If you want to strike out the answer 
I will simply have to ask some more questions to bring 
out the same thing. 

COURT: I will overrule the motion, 

Q. Do you remember the occasion when the plain- 
tiff and her husband came to the house after the funeral? 

AS Wes, 

Q. Do you remember they stayed there for a week 
or two? 

Q. Yes. 

Q. Do you remember the time when they went out 
to visit the Barnes? 
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A. I remember that they went away from my 
house, yes. 

Q. They went away? 

mY. Wes. 

Q. You didn’t know exactly where they went? 

A. No, not until later. 

Q. ‘Tell us what the fact is as to whether you fur- 
nished them money before they went away the first time. 

A. Yes, I did. 

Q. How much? 

A. $100.00. 

Q. And for what purpose, do you remember? 

A. (I suppose that it was towards tickets back to 
San Francisco. 

Q. Calhfornia? 

my. Wes. 

Q. After they had been gone several days they 
came back to the house again? 
Yes. 
And you again furnished them money ? 
Yes. 
How much? 
T think it was $160.00. 
After they had been in Chicago, or been away 
for some days, you understood they had gone back to 


©OFOro 


California, didn’t you? 

A GES 

Q. And you got the letter which has been intro- 
duced in evidence here from Chicago from them? 

Ee «YES. 
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Q. You sent Jessie Carey Smith down there tu see 
whether or not they were sick? 

A. Yes. 

Q. And furnished her the money again for their 
trip? 

A. sve 

Q. Now, did you bring up the question of any will 
with them after Mr. Smith’s death, or did they bring it 


up to you? 


A. They brought it up to me. 

Q. Did vou have a conversation with the plaintiff? 
Aes Mest 

Q. About the will? 

aXe ides. 


Q. Did you make any attempt to avoid her about 
any conversation at any time about that? 

A. None whatever; not whatever. 

Q. Did you have a conversation on the porch at the 
time when she mentions? 

i. Bies: 

Q. Did you in that conversation say anything to 
the effect that you understood there was an agreement 
between her and Mr. Smith? 

No. 

Or between you and Mr. Smith on her account? 
No. 

Was that matter mentioned? 

No. 


Did you in that conversation suggest that it was 


OFOFO>F 


time for them to go home, or anything of that sort? 
ZN NiO: 
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Q. Did the matter of their coming home come up 
in the conversation ? 

A. About their going home, you mean? 

Q. Yes. Did she mention their going home? 

mm Yes. 

Q. Was the matter mentioned in that conver- 
sation about the fact that this note had been left for 
them ? 

mm Yes. 

Q. In that conversation was there anything said by 
either of you to the effect that you would probate the 
estate and send them their interest? 

A. No, nothing. 

@. Did you understand at that time that they had 
any interest? 

A. No, I didn’t understand they had. 

Q. Outside of this $2000 note? 

“A. None whatever. 

Q. Was there any claim made by the plaintiff to 
you at that time that they had any interest? 

A. No, there was no claim. 

@. You did tell the plaintiff that you were sur- 
prised when you found this new will had been made, 
didn’t you? 

A. Yes, I did. 

Q. And you were surprised ? 

A. Yes, I was. 

Mr. Hallam: I suggest you do not ask these lead- 
ing questions. 

Mr. Mercer: I understood she testified to that. I 
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tinderstood her to say Mrs. Smith said she was surprised 
to find this will. 

COURT: She said that at the time the will was 
shown her the first time. 

Mr. Mercer: ‘This is the only time they talked about 
this will, as I understand. 

COURT: I understand you are asking about the 
conversations which took place between her and_ the 
plaintiff on the porch. 

Mr. Mercer: I am. I understood her to say that 
Mrs. Wallace said to her in that conversation on the 
porch that she was surprised to find this will. 

Mr. Hallam: No, Mr. Mercer, she has not so testi- 
fied. 

Mr. Mercer: I think if you will read her cross-ex- 
amination you will find she did. 

A. Mr. Mercer, do you mean to ask me did I say 
‘I was surprised at the second will, surprised about the 
second will that had been made? 

Q. Yes, I am asking you if you were in fact sur- 
prised to find there had been a second will made. 

A. Yes, yes. 

COURT: That conversation was with Mr. Bell, 
wasn’t it? 

A. Well, that conversation was with Mr. Bell, and 
as I remember I told Bess that I was surprised at the 
contents of his last will, Mr. Smith’s last will. 

Q. In fact, you didn’t know, I think you said this 
morning, that this second will had been made at all. 

ee No: 
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Q. Until after Mr. Smith’s death, when you found 
it in Mr. Bell’s possession. 

A. I knew nothing of it at all. 

Q. After the plaintiff went back, away, from Chi- 
cago to California, or wherever she went, did you re- 
ceive any communications from her? 

“A. None whatever. 

Q. Or from Mr. Price? 

A. None whatever. 

Q. You did know of Jessie Carey Smith receiving a 
letter from Mr. Price at one time, didn’t you, to the ef- 
fect that he could not pay the note? 

“A. Qh, yes; yes. 

Q. But that didn’t come to you directly? 

Ee NO. 

@. And was there anything in that respecting the 
—TI believe I have got that letter somewhere, if I can 
get it. IT am sureI can. (Letter marked “Defendant’s 
Exhibit 8”). I show you defendant’s exhibit 8 and ask 
you if that is the letter to which you refer. 

A. Yes. 

Q. Is Exhibit 8 the only letter that you ever knew 
of coming from either Mr. or Mrs. Price, either to you or 
Jessie Carey Smith, after they went back to California? 

A. Yes, it was the only letter that I ever knew of. 

Mr. Mercer: I will offer Exhibit 8 in evidence. 

COURT: Was that written by Mr. Price? 

Mr. Mercer: Written by Mr. Price. Signed 
mivied,” isn’t it? 

Sieallam: Signed “E. J. Price.” 

Mr. Mercer: To Jessie Carey Smith. 
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Mr. Hallam: Objected to as incompetent, irrele- 
vant and immaterial, particularly as it is not the letter of 
the complainant nor written to the defendant, and it is 
immaterial. It is not apparent to what it refers or how 
it relates to the case. 

Mr. Mercer: ‘It is true it is written from EK. J. 
Price to Friend Jess. 

COURT: Concerning what? 

Mr. Mercer: It is concerning the payment of the 
note, which was given while they were in Chicago. 

COURT: I will admit it. 

Mr. Hallam: I don’t think it mentions any note. 

Mr. Mercer: Excuse me. 

My. TWallam: Perhaps it does. I read it. 

Mr. Mercer: Maybe I am mistaken about that. I 
thought it did. It don’t say note. ‘It says “your mat- 


bed 


ter.” But it is written on November Ist, after the note 
was given in September, 60 day note. 

COURT: I will overrule the objection. Let it 
go in. 

Mr. Mercer: It is not very material, except he says, 
—that goes on to tell in a friendly way—I guess I will 
read it. It is short. 

COURT: Very well. 

Mr. Mercer (Reading): “Yours of the Ist received 
last week. Would have answered sooner but have had 
lots todo. Bess has not been well since we returned and 
two weeks she was taken very ill, have had the doctor 
once or twice a day since, also a nurse, she was a little 
better yesterday so I let the nurse go. For three nights 
last week I did not have my clothes off, and to add to the 
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situation on I‘riday both boys were taken with the chick- 
en-pox, of course they are not seriously ill, but they are a 
lot of trouble. I will be unable to attend to the matter 
you wrote about for the present, and eannot tell just how 
soon. Busmess here and in fact all over the Coast is 
very bad, the worst in years. ‘The outlook is also bad 
until summer. I will attend to your matter as soon as 
possible, but for the present I am very sorry, but it is im- 
possible. Yours respectfully, K. J. Price.” 

COURT: That is written to Jessie Carey Smith? 

Mr. Mercer: Jessie Carey Smith, yes. And the 
note was given in the name of Jessie Carey Smith on this. 

@. Aside from that letter from Mr. Price, did you 
hear anything from them, either him or Mrs. Price, 
either directly or indirectly, until they sued you? 

A. No, [heard nothing from either of them. 

Q. And have you to this day had any communica- 
tion from either of them? 

Ew, «NO. 

Q. Or any conversation with either of them since 
they left here? 

A. No, none whatever. 

(). I mean since they left Minneapolis. 

i €6CY SS. 

Q. Did the plaintiff let you know when she re- 
turned to Minneapolis? 

A. No, she did not. 

Q. Was the first that you knew that she was back 
in Minneapolis when she started the suit against you? 


A. Yes, when I had this summons and complaint. 
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Q. Summons and complaint in the state court? 

A. Summons and complaint brought to my house. 

Q. You were present at the time of the conversation 
that Mr. Lauderdale gives? 


A. Yes. 
Q. In the house? 
A. Yes. 


Q. Was that conversation in any way prompted by 
anything vou said to Mr. Smith? 

A. ‘No, never; not at all. 

Q. You were present at the conversation as given 
by Jessie Carey Smith in the home there, when they were 
talking about Bess leaving and earning her own living? 

A. Yes,'I was present. 

You heard that conversation related? 
Nees, Gir. 

Did you take any part in that? 

Ro. 


Jixcept what she said there, I mean. 


A. Except that one little remark which I made. 

Q. Well, now, what did you say there? 

A. I think I said just about as Mrs. Smith did. 
That when P. B. said “Dewey, I wish you would take 
these jewels and take care of them,” I said, “No, P. B., 
they are not for me to take. Some time when Bessie 
feels that she can take care of them herself they are for 
her, and you had better put them in your safe. I don't 
want to take them.” 

Q. And vou didn’t take them? 

Ze NO: 


vs. Marie Dewey Wallace, 421 


Q. Do you remember the time when you went with 
Jessie Carey Smith to pay the dressmaker’s bill soon 
after you came back? 

ie «C5. 

Q. When you came into the home of Peter B. 
Smith did he make you an ailowance for your personal 
expenses soon after you came? 

Yes. 

How much? 

$50.60 a month. 

And at that time Bess was living in the home? 
Yes. 

Tell the court the fact about whether or not you 


Ororor 


discovered there were some back bills that were turning 
up at that time, and whether or not you did anything 
about it before you let Mr. Smith know? 

A. The first bills I ever knew anything about were 
brought to me by the maid, Emily, a few days after our 
marriage, One morning when P. B. and little Donald 
and I were at breakfast together. That is the first time 
I knew about them. They were household bills. 

Q. Household bills? 

A. Household bills. 

Q. What did you do with respect to paying bills out 
of your allowance? 

A. I went on as well as I could and paid a number 
of bills which I ought not to have to, which I should not 
have paid. 

Q. The bills had been contracted before you came 
there? 

Ew, YY @S, 
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Q. Out of this $50 a month that you got for your- 


A. Yes. 

Q. Why did you do that, Mrs. Wallace? 

A. Well, because we had had one scene at the break- 
fast table in regard to these bills which had accumulated 
on our wedding trip, and I naturally wanted no more 
scenes. And iI thought possibly that things would 
straighten themselves out, but finally I found that they 
were accumulating a little bit too fast. In fact, Bess 
would come to me for money; not very much; but my al- 
lowance was $50, and I was getting personal things for 
myself, and 1 found that I was going to get very much 
behind. It was a matter of annoyance and worry to me, 
more especially worry because I didn’t want to go on 
that way. And finally Arthur Smith was over at the 
house one night; we were on the porch, and ‘I told him. 

Mr. Hallam:  Iobject to this as not responsive to 
the question. 


Mr. Mercer: I asked her to tell how it came about. 


A. This is how it came about. Arthur = said, 
“Dewey, you are doing a very great wrong about this in 
trying to protect Bess.” He said, “The only thing for 
you to do is to get these bills and have it out with P. B.” 

Mr. Hallam: If I understood—I don’t understand 
this was in the presence of either Mr. Smith or the com- 
plainant. 

A. No. 

COURT: This is a conversation you had with Ar- 
thur ? 
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A. ‘This was a conversation I had with Arthur 
Smith. 

Q. Was the plaintiff or Mr. Smith there at the 
time ? 

A. No, the plaintiff was not there at the time. 

Q. The plaintiff was not there? 


A. No. 
Q. Was Mr. Smith there? 
A. No. 


Mr. Mercer: I simply want to show enough of it to 
show that Arthur Smith told her to go to P. B. after 
she had explained to him what the situation was. 


COURT: ‘That is the fact is it, that he told you to 
go to P. B.? 

Excey Y €S. 

Q. Now, go on and tell what happened. 

A. (JI think that all blew over; and that is about all. 

Q. You mean at that particular time? 

A. At that particular time, yes. That was the only 
time when I was using my allowance. 

Q. You quit using your allowance for that pur- 
pose? 

He Yes. 

Q. You said you had one scene after you returned, 
at the breakfast table. What did you mean by that? 

A. Emily brought some bills in to me, some grocery 
and meat bills of some kind, or there were some bills that 
had not been paid and had been left at the house. Any 
way, she brought them in to me and laid them at my 
plate. Some question arose as to what the bills were, 
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and I passed them over to P. B. And then I think he 
sent for Bess to come down-stairs. 


COURT: He did what? 

A. Hesent for Bess to come down-stairs to the din- 
ing room where we were. It was the first really stormy 
scene I ever witnessed in my life between them. 

Q. You had nothing further to do with them after 
you passed over those bills to Mr. Smith? 

A. No. 

COURT: Did you hear what was said? 

A. Yes, I was there. 

Q. Tell us. 

A. I don’t exactly remember what was said. 

Q. Do you remember whether there was anything 
said as to whether or not money had been furnished al- 
ready to pay the bills? 

A. Yes,'I know that. 

@. Who said that? 

A. -P. B. said that. It was his habit to furnish 
money for the bills, before the 10th. 

Q. He paid his household bills promptly, didn’t he? 

A. Well, yes; always; all his bills. He was very 
particular about his bills being paid before the 10th of 
every month, very punctilious about it. 

Q. Now, Mrs. Wallace, you were present at the 
time when you and Jessie Carey went down to see about 
the dressmaker’s bill and pay it? 

ee WAese 

Q. You went with Jessie Carey down for that pur- 
pose? 

“A. Gikes: 
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Q. ‘There came a time when Bess talked of going 
away somewhere to earn her own living, and that was 
when this other conversation came up, wasn’t it? 

A. What other conversation? 

Q. The one that Jessie Carey telis about in respect 
to the jewelry and pawning stuff. 

me Yes. 

Q. Now, she didn’t go to Chicago at that time to 


work @ 

me No: 

Q. ‘Then the question of her going on the stage 
arose @ 

mr «CY €s. 


Q. Do you know how that happened to come about? 

A. Notvery clearly. I think there was a friend of 
hers, Maude Marshall, who had been on the stage, and 
she had gotten the idea that she would like to go on the 
stage too, and was very anxious to go. 

Q. Did you go about with her after she made up her 
mind that she wanted to go on the stage? 

Py =X CS. 

Q. To see if she could get a position? 

A. Yes; Bess asked me to go. 

Q. ‘Tell us where you went and what you did. 

A. Bess asked me to go with her one afternoon to 
see a man at the Bijou theatre, I believe. It was a stock 
company theatre. She said she didn’t wish to go alone 
and wished me to go with her. So we drove down there 
and had a talk with this man, and as I remember he had 
nothing for her. Then in some way she had an idea that 
there was a company in St. Paul, if she could see the 
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management there. So P. B. asked me if I would go 
over with her. She had made an appointment then, or 
was to have made an appointment to see them before the 
evening performance in St. Paul. And Mr. Smith said 
that if we would go over he would come for us during the 
performance and meet us in the foyer at the beginning 
of the performance. So we went over. We went back 
of the stage, and Bessie had a httle talk with these men 
who were on the stage. They were, I rather imagine, 
actor-managers, because, as'I remember, they were part- 
ly dressed in their character costume then. And they 
discouraged her in that respect. They had nothing for 
her then. So we met Mr. Smith in front of the theatre 
and we all went in together. 


Q. Did you have any conversation after that in the 
theatre ? 


A. Yes, we did. 
Q. ‘Tell what that was. 


A. We sat up near the front of the stage, and Mr. 
Smith sat next—Mr. Smith and Bessie next to me. 
And after the curtain went up I looked at P. B. and the 
tears were running down his cheeks. And I said, “Bess, 
how can you do it?” And she shrugged her shoulders 
and tossed her head, and said, “Look here, Dewey, I am 
going anyway.” That was the only conversation we 
had. We went home when the theatre was over. 


Q. Now, there came a time when she went on the 
stage and was gone for a number of months? 


A. Yes, very shortly. 
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Q. During that time the children were left under 
your care? 

Ge Y eS: 

Q. And while the children were there after you 
came into the home they had a nurse, or different 
nurses ¢ aA 
A. Yes; they had a number of different nurses. 

Q. Who attended to hiring and discharging those 
nurses ? 

A. ‘There was a nurse in the home when I first went 
there. She was discharged and Bessie hired another, 
and I remember of hiring one myself, and Bess was away 
at the time and Bobbie was being weaned from his bottle 
and was teething not so well. And I didn’t know any- 
thing about babies myself; and the nurse was not a good 
nurse; she was not a girl whom '[ could depend upon. 
And the last nurse that we had, who was an excellent 
nurse, Emily, the cook, got for me herself. 

Q. Now, you have no children yourself? 

me NO. 

Q. Hadno children. Jessie Carey Smith had two 
babies ? 

A. Yes. 

Q. And they were a little older than the two boys 
that have been described here? 

me «YY CS. 

Q. And you had had no particular experience with 
children yourself? 

A. No, I hadn’t. 


@. Now, there came a time after these various mat- 
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ters when the question arose as to what to do with Bess, 
didn’t there? 

Ae’ Yes 

Q. On Mr. Smith’s part. I show you this envelope 
marked Defendant’s Kxhibit 7, attached to the Minne- 
apolis depositions. 

ay WES: 

Q. And the letter marked Defendant’s Exhibit 8, 
attached to the Minneapolis depositions, each of them 
marked “copy,” and ask you if those are in your hand- 
writing. 

A. Yes, itis. 

Q. Iwill ask you how you happened to write those. 

COURT: ‘To whom is that addressed? To whom 
is that letter addressed? 


Mr. Mereer: ‘The letter is addressed to E. A. 
Wright, Esq., Canton, Ohio. There is other memor- 
anda on it besides that. For instance, on the envelope, 
it says, “copy of letter from P. B. Smith to E. A. 
Wright, Esq., Canton, Ohio, re proposition for mainte- 
nance of Bess and eluldren.”” Now how did you happen 
to write that document? 

A. It was at a time when Mr. Smith was about at 
his wits’ end to know what to do about Bess and what 
to do with her. And he wanted and hoped that Mr. and 
Mrs. Wright—Mrs. Wright was called Aunt Anna— 
Bess’ Aunt Anna would take Bess and the children, and 
he wrote this letter; and one morning before he left the 
house he gave it tome and said, “Dewey, I wish you 
would make a copy of this letter for me and file it away 
among some of Bess’s bills.” I had a cubby-hole in the 
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desk up m the den in which he had asked me to keep all 
of her receipted bills that he had paid, or that he had 
had me pay or had had Mrs. Jessie Carey Smith pay, 
bills that had come in. And so he said, “Put that away 
with the rest of Bess’s bills.” This letter was in his own 
hand-writing. 

COURT: That is, the original? 

A. The original, yes. I copied it. I went into the 
den some time that day, copied it and slipped it in the 
eubby-hole with these other letters and bills. 

Q. ‘That letter has been in our possession from the 
time that first action was brought. I think it was never 
returned to you, was it? 

A. I gave you that letter when this first action was 
brought. 

Q. You copied that letter so as to make this a copy 
of what Mr. Smith had written? 

A. What is it? 

Q. I say this is a copy of what Mr. Smith had writ- 
ten ? 

me Yes. 

Q. I think I have a typewritten copy of that that 
we can read faster. It was Mr. Smith who signed his 
own name to that original letter? 

A. Yes, his letter was signed. 

Mr. Mercer: Now, I will offer in evidence the let- 
ter and the envelope separately. They are marked Ex- 
hibits 7 and 8 to the deposition, and they are the letters 
which I inquired of Mrs. Wright. 

COURT: Any objection to that? 

Mr. Hallam: I object to it, your Honor, on the 
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ground that it is not properly authenticated, in this, that 
the deposition of Mrs. Wright, which was read to your 
Honor yesterday, is to the effect that while her mem- 
ory 1s vague, the account that she gave of her recollec- 
tion of that letter, it is true at another time she said it 
is pretty hard to tell whether that is a copy when MIr. 
Mercer asked her to give her recollection of what that 
letter was, and its contents, it was rather different from 
the scope of this letter. Her recollection was, as she 
stated it, that P. B. wanted to place the children with 
them because the defendant didn’t want them around. I 
think that was the language of Mrs. Wright’s remark, 
as vour witness in your deposition. And in that view 
conflicting testimony, at least in some degree, between 
their own witnesses as to whether this is an authentic 
copy, it seems to me it is not properly authenticated. 

Mr. Mercer: Your Honor will remember that in 
that deposition Mrs. Wright stated that there were a 
number of letters received; that she and one other mem- 
ber of the family got out all of the stuff and tore it up 
or burned it up, and she didn’t know where they were. 
She didn’t remember that this particular letter was the 
letter she saw, but she knew this subject was up, and she 
thought there was more than one letter. But the point 
to our testimony was to show that all the letters that had 
come to him in his possession had been destroyed. 

Mr. Hallam: If the court please, I don’t recollect. 
Mr. Mercer may be correct in that, but I don’t recall 
that she mentioned but one letter relating to that subject. 
Perhaps she does. 

COURT: There was a disagreement between her 


—— 
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recollection of what the letter was and the letter pro- 
duced. I think it would be proper to let the witness 
identify that letter, and offer it in evidence as being an 
exact copy of that written by Mr. Smith. I think that 
would be proper. ‘If you want to save an exception you 
may. 

Mr. Hallam: Yes, I will save an exception. 

Q. I understood you to say this was signed by Mr. 
Smith and was a copy of the letter that was sent through 
the mails. 

e. ‘Wes. 

COURT: Have you read that letter, Mrs. Wal- 
lace? 

A. This one? 

COURT: Yes: 

A. Lately? 

COURT: Yes. 

A. J have not read it this week. 

COURT: Hand her the letter and ask her if that 
is a copy of the letter Mr. Smith asked her to make. 


A. Yes, I remember this letter real well. 


COURT: You are sure that is a copy of the letter 
that Mr. Smith asked you to make? 


A. Yes, lamsure. This is in my handwriting. 
COURT: You may introduce the letter. 
(Letter read.) 


Q. Now, it was after this letter was written that 
Bess and the children went West? 
A. Yes. 


Q. Did her father come to the house with respect to 
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arranging where she should go about that time? 

A. Yes, he did. 

Q. You saw him? 

AN Wes. 

Q. Thatis Mr. Ailes? 

A. Yes, Mr. Ailes. 

Q. And had a talk with Mr. Smith? 

Ay Mes: 

Q. Did you hear all that conversation? 
A. Yes, practically all the conversation. 
QQ. What was the gist of it? 

COURT: At what time was that now? 

A. It was after this, after Mr. and Mrs. Wright 
had written P. B. that they could not take Bess and the 
children. And he communicated then with Bess’ father 
and asked him to come to the house, to find out if he 
would help, suggest something. 

Q. Now, tell us what conversation vou heard there 
between Mr. Smith and Bess’ father at that time. 

A. Well, P. B. told Mr. Ailes practically about 
what he has written to Mrs. Wright, and then said that 
he wanted, that he hoped Mr. Ailes would help him solve 
the solution of what to do with Bess and the children. 
And Mr. Ailes then said, or they agreed together, Mr. 
Ailes would give $50 toward her support and P. B. 
would give $50 toward her support. Mr. Ailes then 
suggested that Bess go to Tacoma. He either had a 
relative or very close friends in a Dr. and Mrs. Miller, 
and I believe he communicated with them and found that 
they would be willing to take Bess to board at their 
home. 
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Q. Was that the reason why they went up to Ta- 
coma at that time? 

A. Yes. 

Q. Because her father suggested their going there? 

A. Yes. 

COURT: Was that the whole of the conversation 
now ¢ 

A. Was that all the conversation? 

COURT: Have you stated all the conversation? 

A. As far as'J can remember. He was not there 
very long. 

Q. Now, after that time you know of their being 
down in Southern California? 

A. Yes. 

COURT: In southern California? 

Mr. Mercer: JI mean in California. Excuse me. 
Mill Valley. I got that into my head, that was Southern 
California. 

A. Yes, in Mill Valley. 

@. You knew of their being in Mill Valley? 

A. Yes. 

Q. You and Mr. Smith at one time stopped off 
there to see them? 

A. Yes, sir. 

Q. Where had you been? 

A. We had been in Southern California. 

Q. And you stopped at the Prices? 

A. No. 

Q. Or was that before the Prices were married? 

A. That was before they were married: pefore Bess 

had married. She was then living in Mill Valley. We 


434 Elizabeth M. Price, 


stopped in San I*rancisco, and went over to Mill Valley, 
and P. B. saw the children and Bess there. ) 

Q. And how long did you stay there at the house? 

A. At their house? 

@ Yes 

A. I think P. B. was over there one afternoon, and 
I was ill and not able to go over the first afternoon that 
we arrived in San Francisco; and he expected to stay the 
afternoon and evening. But he left in the morning and 
came back about 4 o’clock that afternoon. And he said 
he would go over the next day if I was well enough. 
And I think that the next day when we went over P. B. 
brought Bess and the two children over to our hotel and 
took a room next to ours, and they were there all the time 
we were in San Francisco, about a week. 

Q. After that were you in California after she had 
married Mr. Price? 

A. Yes, one visit. 

Q. You met Mr. Price there? 

Am Giles: 

Q. And you were on vour way then, on another 
trip? 

A. We were just back from a trip to Japan and 
China. It was about six weeks after the earthquake. 

Q. At that time you stopped and saw the children 
again? 

A. We went over there and stayed at their house. 

Q. How long did you stay there? 

A. I think two days and a night. 
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Q. That was the last time you saw them in Mr. 
Smith’s lifetime? 

A. Yes, it was the last time. 

Q. Occasionally you sent the boys Christmas pres- 
ents yourself? 

me UNO. 

Q. Isay, occasionally you sent the boys Christmas 
or something of that sort? 

A. Yes, I did. I had forgotten that. 


CROSS EXAMINATION. 


Questions by Mr. Hallam: 

Did you always send the boys something in the way 
of a Christmas present? 

A. I cannot remember, Mr. Hallam. ‘Il remember 
when they were little boys, after they left home, almost 
every Christmas I made little bath robes for them out of 
eiderdown and got slippers for them and sent them to 
them. But I don’t know that I always sent them every 
Christmas. I had forgotten it, as a matter of fact, un- 
til Mr. Mercer brought it up. 

Q. You seldom missed a Christmas, did you? 

A. What is it? 

Q. You seldom missed a Christmas, did you, send- 
ing them something? 

A. J cannot remember whether [I did. 

@. Mr. Smith always sent them something at 
Christmas, didn’t he? 

A. Oh, (I think so. 

Q. Invariably? 

A. I don’t know. I didn’t always know about 
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what Mr. Smith did in regard to the children. 

Q. You stated that you received no letter from Bess 
after she returned to California in 1907. 

A. You mean after she paid her first visit, had 
made her visit to Minneapolis? 

Q. Yes. 

A. I never received one word m regard to any ac- 
counting whatever. 

Q. Did you write anything to her? 

A. That [ cannot remember. 

Q. You have no recollection, then, of writing her 
any communication after the occasion of that visit of hers 
to Minneapolis? 

A. No, I have no recollection of it. I may have 
written her, but '[ have no recollection of writing her. 

@. Have you ever made any indirect communica- 
tion to her since that time? 

A. Nothing except—No, I may say no. 

Q. Now, did you send the children anything Christ- 
mas 1907? 

That was the first year after they went away? 
No; the Christmas after Mr. Smith died? 

I don’t think I did. I don’t remember. 

Are you sure? 

I don’t think I did, because that was the Christ- 
mas that I was with Miss Bates at her brother’s home 
and I don’t think I sent any Christmas presents to them. 

Q. What was the reason you didn’t send them any- 
thing that Christmas? 

A. There was no reason why I should send them 


anything. 
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Q. Was that the reason, I am asking you, why 
you didn’t send them anything the Christmas of 1907? 

A. No, that was not the reason. 

Q. Did you send them anything Christmas, 1908? 

Objected to as immaterial. 

COURT: I will overrule that objection. 

A. Idon’t think I did, no. 

Q. Did you send themn— 

Mr. Mercer: Admit she didn’t send them anything 
at any subsequent time. No use taking up time with 
that. 

Q. Is that admitted? 

Mr. Mercer: Certainly. 

Q. lis that admitted, that you sent the children 
nothing at any subsequent time, subsequent to Mr. 
Smith’s death ? 

A. JI don’t think I ever sent them anything. 

Q. No recollection of giving the children any pres- 
ent of anything since Mr. Smith’s death? 

A. Ihave not any recollection of ever doing so. 

Q. But before his death you generally did? 

A. Yes, I think I did. 

Q. Now, in those few things, do you think you were 
executing Mr. Smith’s will? 

Mr. Mercer: Wait a moment. Do you mean in 
sending them Christmas presents, executing his will? I 
don’t think that is proper. That is not material to any 
issue in this case. 

COURT: Did you send any presents in pursuance 
to what you thought was the will and wish of Mr. Smith? 

A. It was the will and what? 
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COURT: The will and wish of Mr. Smith—that is 
before his death. 

A. Before his death, because it was the wish of Mr. 
Smith? 

COURM:. ies: 

A. No, 'I never consulted Mr. Smith in regard to 
that. 

COURT: What prompted you? 

A. Because I always had a tender feeling toward 
the children. 

COURT: I think that is sufficient. 

Q. Did vou say that you lost that tender feeling 
for the children after Mr. Smith’s death? 

Objected to as irrelevant and immaterial to any is- 
sue i this case under the pleadings. 

COURT: You may answer that question. 

Exception allowed. 

A. Yes, I think I had always a tender feeling to- 
ward them. 

Q. I think you misunderstood the question, Mrs. 
Wallace. The question was, did you lose that tender 
feeling for the children after Mr. Smith’s death? 

A. No. 

Q. Did you have as strong a feeling for them after 
his death as before his death? 

I think so. 

Well, you sent them nothing after his death. 
No, 'I don’t remember that I did. 

Did you hear Mr. Hartzell’s testimony? 
ies: 


>DbO > 
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Q. Here in the case? 

A. Yes. 

Q. You heard him give his statement of what pur- 
ported to be a conversation between him and you at the 
office of Wilson & Mercer, after Mr. Smith’s death, did 
you not? 

A. Yes, I did. 

Q. Was his account of that conversation true? 

A. It was not clear to me. 

Q. Did you have the conversation with him that 
he related? 

A. Not as he related it. 

Q. I don’t understand you. 

A. Not as he related it. 

Q. The account that he gave of the conversation, 
then, was not true? 

Mr. Mercer: Wait just a moment. I object to 
that as an improper question as to whether or not a 
conversation was true. If counsel wants to ask what 
did happen, that is one thing. But to ask one witness 
to pass upon whether or not a witness has told the 
truth in the case is a matter for the court, not the witness. 

Mr. Hallam: Correct, if you wish. I don’t know 
any difference. 

COURT: You may ask Mrs. Wallace to detail 
that conversation as she understood it, and then we will 
have both phases of it. 

A. As I remember, my counsel] had asked Mr. 
Hartzell to come to his office. This was after the 
charges had been brought against me, and both Mr. and 
Mrs. Hartzell had always known conditions at the house. 
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They had always been specially sympathetic with P. B. 
and specially sympathetic with me. 
Q. Iwill ask vou to confine vourself to the question. 


A. ‘That is the reason why they asked Mr. Hart- 
zell to go to the office, to show that in answer to this 
first summons and complaint that Bess had sent me. 
And Mr. Hartzell was there. What conversation we 
had was all more or less relating to that, and I can’t 
remember that he had that conversation with me or 
that I had that conversation with him. 

Q. Can you remember that you didn’t have that 
conversation with him? 

A. No, I can’t remember whether I had that con- 
versation with him or not. There were other men there 
at the time that Mr. Hartzell was there. 

Q. Can you say, then, that you didn’t make the 
remark to him that he said you made? . 

A. I did not make that remark that he said I 
made, because he—as I remember, in his testimony he 
inferred that I said I should carry out a contract of some 
kind. And there was no contract to carry out. And he 
certainly must have gotten himself very much confused 
over that, because there was no contract to carry out. 
I understood when he was on the witness stand that he 
said that I said that I would carry out a contract, in 
regard to caring for the children. 

Mr. Mercer: No,—P. B.’s wishes, I believe. 

A. P. B.’s wishes? 

Q. Then, Mrs. Wallace, you wish to be understood 
as testifying that vou didn’t say to Mr. Hartzell that 
which he testified vou said? 


- 
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A. I can’t remember what Mr. Hartzell said. 

Q. Well, I think Mr. Hartzell said, and I think 
counsel will agree with me substantially without refer- 
ring to the record that he said in substance that your 
remark was that—first he said to you that he was sur- 
prised that Mr. Smith had not remembered Bess and 
the children in his will, or the children—I don’t know 


just how that was—and you said in reply that “Mr. 
Tartzell, that is one of the finest things he ever did?” 

Ex, Yes. 

Q. “He left that to my honor and I am going to 
see that the boys are well educated and sent to the best 
school” —something to that effect? 

A. Yes. Well, I never said that to Mr. Hartzell. 
The first part of that was a remark I never made. I 
did make one—no, I never did say that to Mr. Hartzell. 

Q. Did you say that in substance to Mr. Hartzell? 

A. I remember saying to Mr. Hartzell, if this is 
what you mean, that P. B. had given me the greatest 
compliment that a husband can show his wife by leaving 
his property to me. 

Q. Is that all you said? 

A. I did say that. As far as I remember, that is 
all I said. 

Q. Did you say anything about the care of Bess 
and the children? 

A. No; because I had no care for Bess and the chil- 
dren. 

Q. You had no care of them? 

A. There was no care put upon me for Bess and 
the children. P. B. never gave— 
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Q. Pardon me. I didn’t hear your answer. 
A. There was no care placed upon me in regard to 
Bess and the children. P. B. never left me the care of 
Bess and the children, 
Q. You felt no care or responsibility concerning 
Bess or the children? 
I felt no care or responsibility. 
For either Bess or the children? 
For either Bess or the children. 
In a financial way or otherwise? 
In a financial way or otherwise. 
You also heard Mrs. Wartzell’s testimony, did 
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you? 

A. Yes, I did. 

Q. Do you remember Mrs. Hartzell] said in reply 
to the question, what was said, that is, between her and 
you—Mrs. Hartzell’s answer was: “Well, she said 
that she understood that P. B. had wished, and she in- 
tended to carry out his wishes regarding the boys.” 
You heard that testimony, did you? 

A. Yes, I did. 

Q. Did vou make that remark, or the substance of 
it to Mrs. Hartzell? 

A. I did not make that remark. 

Q. Did you say anything like that? 

A. I didn’t make any remark that I understood 
P. B.’s wishes were such that I had any care or responsi- 
bility, financial or moral or physical, any responsibility 
of Bess or the children. 

Q. Do you remember the conversation at all to 
which Mrs. Hartzell relates or refers in that testimony ? 


vs. Marie Dewey Wallace, 443 


A. I don’t remember. I don’t remember of ever 
having any conversation with Mrs. Hartzell. 

Q. At any time? 

A. No, I can’t remember it. 

Q. Did you never meet Mrs. Hartzell? 

A. I suppose so. I suppose so. I met her a 
great many times when P. B. was living. She may 
have come to my house afterwards, but I don’t remem- 
ber it. I tried to think and I didn’t recognize her con- 
versation at all. I remember meeting Mr. Hartzell, 
but that was not until after. I don’t remember whether 
I ever saw him after P. B. died until this complaint 
was brought against me. I may have seen Mrs. Hart- 
zell. She may have been at my house, or I may have 
been to her house, but I don’t remember. I don’t re- 
member our conversation at all. 


Q. You knew Mr. C. A. Brown, did you not? 

A. Yes. 

Q. You do know him? 

A. Yes. 

Q. He lives in Minneapolis? 

A. Yes. 

Q. He was sworn as a witness in your behalf in 


this case and his deposition is on file here. 
A. Is that the same Mr. Brown, Mr. Mercer? 
Mr. Mercer: Yes. C. A. Brown, St. Anthony & 
Dakota Elevator Company. 
Q. Yes. C. A. Brown. 
A. Yes. 


Q. He isa man in whom you have confidence, is he? 


Objected to as immaterial. Mr. Brown is not con- 
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nected with this case, except his deposition is in evidence. 
It does not seem proper to ask if she has confidence 
in him. I don’t see how that comes in issue in this case. 

Q. I will withdraw that question, and ask the wit- 
ness—after Mr. Smith’s death, Mr. Brown was and still 
is connected with the St. Anthony & Dakota Elevator 
company, was he not? 

A. Yes, I think so. 

Q. The company with which Mr. Smith was con- 
nected ? 

Ax Yess West 

Q. Associated with him in a business way? 

ie Yes 

Q. And Mr. Dunwoody too? 

Ae Wes. 

Q. Did Mr. Brown and Mr. Dunwoody look after 
matters for you in any respect after Mr. Smith’s death? 

A. Mr. Dunwoody helped me a great deal, but I 
don’t remember about Mr. Brown doing very much 
at all. 

Q. Did vou look to Mr. Dunwoody for advice in 
matters / 

A. Yes, I did. 

Q. And was he authorized to speak for you as 
your adviser ? 

Mr. Mercer: Just a moment. I don’t see how that 
is relevant or material to any issue in this case. Mr. 
Dunwoody is dead. There is no way we can find out 
what Mr. Dunwoody said. 

Mr. Hallam: I expect to show the connection, your 
Honor; connection with an exhibition I wish to offer. 
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COURT: With relation to this matter? 

Mr. Hallam: Yes. 

COURT: I think you can answer that. 

Mr. Mercer: I should like to know what counsel 
means, is Mr. Dunwoody authorized to speak for her. 

COURT: We will see about the matter when we 
come to see what Mr. Dunwoody has to say. You may 
answer the question. 

Mr. Mercer: I would like to know what it re- 
lates to. 

COURT: I will await developments. You can 
answer the question. 


iso, noreat all. 

Was Mr. Brown? 

No, not at all. 

(Letter marked “Complainant’s Exhibit F.”) 
Mr. Mercer: Do you offer that in evidence? 
Mr. Hallam: I offer it in evidence, yes. 


Q. (Question read.) 

A. Why no; decidedly no. Authorized by whom? 
Q. By you. 

A. By me? 

Q. Yes. 

A. 

Q. 

A. 


Mr. Mercer: This document, Complainant’s Ex- 
hibit F, purports to be a letter signed by one C. A. 
Brown, June 26, 1909, addressed to Mrs. Elizabeth 
Price. The witness has testified that she has not auth- 
orized Mr. Brown to speak for her, and we object to it as 
wholly incompetent and irrelevant to anything in this 
case, any issue in the case, no relation to it, and it is 
not proper cross-examination. 
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COURT: Djid you authorize Mr. Brown to write 
a letter for you? 

A. Judge Wolverton, I don’t understand what 
they mean by that. I had no communication from Mr. 
Dunwoody or Mr. Brown since, well, I think since we 
finished up our business affairs at the office. I doubt 
if I have ever seen Mr. Brown since. I don’t under- 
stand the meaning of it at all. 

COURT: I will sustain the objection to the offer 
of the letter. You may have vour exception. 

Mr. Hallam: Note an exception. 

Q. Mrs. Wallace, did you withhold from the de- 
fendant (plaintiff) the knowledge of the death and 
burial of Mr. Smith until it was too late for her to at- 
tend the funeral? 

A. No, Mr. Hallam, I didn’t, in this respeect— 

Q. Pardon me. Were you through? 

A. I just wish to say this. 

Q. Let me ask another question. The answer Yes 
or Nois proper. I want to give the witness every oppor- 
tunity. 

COURT: Ask her the question, then she may 
make any explanation she desires. 

Q. Mr. Smith died on August 16, 1907? 

De Yes 

Q. At what place? 

A. At Mount Washington Hotel, Bretton Woods, 
New Hampshire. 

Q. Were you with him at the time? 

A Wes: 
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Q. You wired that day with reference to his death 
somewhere, did you not? 

A. No, Mr. Hallam. There was a national tele- 
graph strike, as I understand, from one end of the 
country to the other. I could only telephone to the 
Boston Washburn-Crosby office when he was stricken, 
to the representative of the Washburn-Crosby Com- 
pany to come immediately and bring an extra physician. 
He died within an hour from the time he was stricken, 
of uremic poisoning. When he died I telephoned to Mr. 
Espey, who was the manager of the Washburn-Crosby 
Company in New York, whom we had seen previously, 
and I remembered his name. I telephoned because they 
told me at the Hotel Washington at the town of Brigh- 
ton Woods—it was a small place—that if I dared to 
telegraph on that from there, there was only—that } 
could not telegraph on any of the national telegraph sys- 
tems; and I insisted upon telegraphing on the railroad 
system. They said if I dared to do it, it might hold 
up the entire system and no trains would run, for the 
other peonvle would strike, and that I could not get out 
of the place nor take Mr. Smith’s body away. So I tele- 
phoned to Mr. Espey, and we were delaved 24 hours at 
Bretton Woods before we could leave for Montreal, and 
I reached the Soo on Sunday night. 

Q. Pardon me, but I want, before you go so far 
ahead, I want to inquire as to the first day, further. 

A. I only sent word through the New York office 
to wire the Minneapolis office that Mr. Smith had died. 
I sent no message to my mother. I sent no message to 
any one else. I could get no messages out. I went to 
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The Soo, got as far as the Soo, and waited 24 hours for 
Mr. Smith’s body to come on. I could get no messages 
out of there. And I tried to telephone by the way of 
Chicago. I tried to telephone every way, and there had | 
been a storm the night before, and the telephone wires 
were down. I could get no telegraphic communica- 
tions until, as Mr. Gibson said, Mr. Pennington, the 
president of The Soo line, was able to reach me over 
his ine. Beg your pardon—I did telegraph to Minne- 
apolis, because I used Mr. Pennington’s name. I used 
his name all over the line, because he was an intimate 
friend of both Mr. Smith and myself. I presume the 
only way I could get anything done at that time, be- 
cause of the strike. And I did get the news to Minne- 
apolis that I was there; but P. B.’s body was not there; 
and that I would wait 24 hours with my nurse, who was 
with me, until his body came. And in the meantime 
Mr. Bell telegraphed to me over the company’s line to 
make arrangements for the funeral, and I arrived in 
Minneapolis the morning of the 21st, and the funeral 
was on the 22nd. 


Q. What day do you say you telephoned or tele- 
graphed to Minneapolis? 


A. That I telegraphed to Minneapolis? 
Yes. 
From the Sault, that is the only time. 


The first time you telegraphed to Minneapolis? 


> D> Q 


I never telegraphed to Minneapolis. I could 
not. I could not from any place. 
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Q. Now, on the 16th, the day that Mr. Smith died, 
you telephoned to Mr. Espey? 

me «Yes. 

Q. In New York? 

A. In New York. 

@. You got him without difficulty over the tele- 
phone? 

A. After a few hours. 

Q. But the same day that Mr. Smith died? 

Ex «6Yes. 

Q. You telephoned him from Bretton Wood, 
was it? 

A. Yes, Bretton Wood. 

Q. What message did you give him? What re- 
quest did you make of him? 

A. I merely told him. I made no request. I told 
him that Mr. Smith had died and to wire Minneapolis. 
@. Did you make no further request than that? 

im No. 

Q. Did you specify no one whom he should wire? 

A. Noone. As I remember I don’t think I did. 
As I remember that is all I could do and say, to try to 
get home. 

Q. Was it your understanding that the wire 
reached Minneapolis that day? 

Objected to. All this is immaterial here, making a 
mountain out of a mole-hill. It didn’t amount to any- 
thing one way or the other, except to embarrass the wit- 
ness by bringing up her grief-stricken days at that time. 


Mr. Hallam: I submit this is important. 
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COURT: I don’t see the very great importance 
of it. The fact is that the telegram was not sent to Mrs. 
Price for four days after the death of Mr. Smith, and 
I think the explanation of the delay is very clear; and it 
is not necessary to prolong the examination further on 
that subject unless there is something material about 
it. This is only an incident in this trial. It does not 
tend to prove any contract or disprove it; just simply 
the facts of what passed after the death of Myr. Smith 
is about all there is to that. 

Mr. Hallam: Well, there is one other question, 
and I will be very brief, your Honor. 

Q. En route on the train, did you try to send any 
message on the way back? 

A. No, Mr. Hallam. I could not. I could not do 
a thing until we reached The Sault. And it was only 
then by coercing a telegraph operator at the Sault sta- 
tion, who refused to do anything for me—by telling him 
that I would report him to President Pennington, that 
I got a telegram through from The Sault, on the Sault 
road to Minneapolis. 

Q. Did you offer messages along the route? 

Objected to as immaterial. 

Q. That is the last question I have. I want to 
know whether she offered or tried. 

A. Mr. Hallam, I wanted to get home, and I 
wanted to get messages to Minneapolis more than any- 
thing. 

Q. The question is, whether you offered messages 
en route, at any point en route on the train. 

A. No, not until after I left Bretton Wood until I 
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reached The Sault, for I was not off the train. 

Q. Have you, Mrs. Wallace, stated in full, as you 
recollect the conversations which occurred between you 
and the complainant at your house on the occasion of 
the visit shortly after Mr. Smith’s death? 

A. I think so, Mr. Hallam. 

Q. Have vou stated in full the conversations had 
between you and Mr. Smith in the later years of his 
life, when you were living with him in Minneapolis, after 
the complainant left Minneapolis, converning the com- 
plainant and her boys and their future prospects and 
care? 

Objected to as assuming something that is not in ev- 
says, has she stated the conversations. 

A. Idon’t know what conversations you refer to. 

COURT: In other words, did you have any con- 
versations with Mr. Smith concerning Mrs. Price, after 
she left for the stage or for Chicago—after she left for 
the stage. She left for Chicago after his death. 

Mr. Mercer: After she went west. 

Mr. Hallam: I refer to the time after she went 
west to live. 

COURT: If you recollect any conversations you 
had with Mr. Smith about the matter, you may relate 
those. 

A. I have no recollection of any special conversa- 
tions in regard to Bess and the children. When they 
went away we spoke of them very often in a casual 
manner and spoke of the boys. But I don’t know of 
any special—I don’t know exactly what special conver- 


sation you refer to. 
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Q. Well, I will ask you a little more specifically— 
did you have any conversations with him after the com- 
plainant left Minneapolis in 1908, in the interval be- 
tween that time and his death in 1907, concerning the 
care of the complainant and the children, and their fu- 
ture prospects or property ? 

No. 

Money matters in reference to them. 
No, not that I ever remember. 
You don’t remember any at all? 
No indeed. 


Don’t you remember his mentioning that sub- 


OPOrop 


ject in that time? 

A. If he did, I don’t remember what it was now, 
because there would be no reason for me to remember it. 

Q. If he said anything concerning any disposition 
in their favor in the future? 

A. There was never such a thing. You mean as 
a contract or an understanding? 

Q. Any disposition at all in their behalf or favor 
after he was gone? 

A. None whatever. 

Q. Did he ever mention to you his ideas concerning 
them and their prospects after he died, if he should die, 
when he died? 

A. Never. Never. No. 

Q. He never discussed with you property matters 
in those four years with relation to the complainant and 
the children? 

A. Mr. Hallam, Mr. Smith was a very reticent 
man in regard to his business affairs. 
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Q. Yes, that has been testified to here various 
times. But will you answer specificially the question? 
Perhaps you are leading to an answer—I don’t know. 

A. JI don’t remember of any time that Mr. Smith 
and I had any conversation in regard to my future in 
ease of his death and especially Bess’ and the boys’ fu- 
ture. I remember nothing about that. 

Q. Did he speak often of the boys and Bess? 

A. Yes; especially of the boys. And especially of 
Donald. He was more fond of Donald than the other 
child. 

Q. In what terms did he speak of them? 

A. Well, just as—I can say endearing terms, if 
you would like to have me say that. 

Q. I don’t mean the special terms, but in general 
what was the manner of his conversation concerning 
them? 

A. We didn’t have many conversations about Bess 
and the children. 

Q. Well, will you be a little more definite than that 
about how often he spoke of them? 

A. I cannot tell you, Mr. Hallam. 

Q. But very seldom? 

A. Very seldom. 

Q. When he did speak of them, how did he speak 
of them in a general way? Perhaps I can make what 
I mean a little more clear with reference to his being 
fond of them or otherwise; if at all. 

A. Well, I don’t think he expressed himself very 
much about the boys. 

Q. But you say he did occasionally. Now, on the 
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few occasions when he did express himself about the 
boys, did he express himself as being fond of them or 
otherwise? 

Mr. Mercer: I tried to admit three or four times 
that Mr. Smith was fond of these boys. 

Mr. Hallam: I am not asking for counsel’s ad- 
mission. 

Mr. Mercer: ‘To stop any question about that. 

COURT: I will hear you with regard to the boys. 

A. He was very fond of the boys when they were 
babies. He loved Donald, I think, much more than he 
did Bobby. But as they grew older and he saw them 
but twice he seemed to drift away more from them, and 
he spoke less of them from vear to year than he did when 
they first went away. 

COURT: That answers the question. I don't 
think it is necessary to go further. 

Mr. Hallam: I think so, your Honor. 

Q. At the last, did he speak of them much or at all? 

A. I don’t remember, I don’t remember the last 
time he spoke of the boys. I think it was probably after 
our trip, our last visit to see them, after the earthquake. 

Q. Was it at his suggestion or your suggestion that 
you made that visit to see them at Mill Valley, after the 
earthquake ? 

A. Qh, it was his suggestion. 

Q. The former trip there, about which you have 
testified, was that at his suggestion or yours? 

A. Yes, it was his suggestion, Mr. Hallam. 

Q. In the wire which you sent the complainant 
after Mr. Smith’s death, here in evidence, you state that 
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letters would follow—perhaps you have not seen this 
wire, have you? 

A. Yes, I think I saw it. 

Q. It reads that “P. B. died suddenly. Heart fail- 
ure. Funeral Wednesday. Letters follow.” 

A. What date is that, please? 

Q. ‘That is dated the 20th and received the 21st. 

A. Well, Mr. Hallam, I think that I arrived in 
Minneapolis the morning of the 21st. 

Q. Well, I am not inquiring as to that. 

A. And this telegram was sent before I arrived in 
Minneapolis. And I think that Jessie must have taken 
upon herself to wire Bess, because I know she wired 
my mother without my knowledge. All this was done 
before I arrived at Minneapolis. 

Q. What I am getting at is this: You did ask 
Jessie Carey Smith to write Bess some days later, as 
she states in her letter. Did you or did you not? 

Yes, I must have done so. 
Do you remember that? 
Yes, I think so. 


fr. Mercer: Do you mean, write her what was 


poets 


tA 


done in the matter or write her a letter? 

Mr. Hallam: I said write her a letter. 

Q. And you knew that Mrs. Smith did write her, 
didn’t you? 

A. Isuppose so. Mrs. Smith did many things for 
me, 

Q. I will show you complainant’s Exhibit EK, and 
ask you if you saw that letter before it was sent. 
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A. I don’t believe I did see the letter before it was 


Q. Did you see a copy of it? 

A. I don’t think so. 

Q. Well, will you look it over and say if it is ac- 
cord with the letter that you requested her to send? 

A. I don’t think I told her any special thing to 
write to Bess. I think it was just at the time of the fu- 
neral or at the time that I was rather hard pressed with 
other matters; and if I remember, I told her to write to 
Bess, and I don’t think I ever told her what to write any 
more than I should have told her to write to some rela- 
tive of my own, and just as I used to tell her to make a 
letter for me. 

Q. Well, I ask you, Mrs. Wallace, referring par- 
ticularly to this part of the letter where Mrs. Smith says 
to the complainant, “I know that you must feel, with 
many of the rest of us that you have lost a dear friend. 
I wish though that you might realize just what a loss 
P. B.’s death is to so many people; there are literally 
scores of people here and outside of the city who take 
it as a personal loss. I think he was a man who drew 
from his friends a peculiar quality of affection and that 
he was very dear to an unusual number of people.” Is 
that correct or did that meet your concurrence? 

A. Mr. Hallam I don’t think I knew that she wrote 
that letter. 

Q. Well, I ask you now—does it now? Is that 
correct? 

A. I think that is a very tender letter in regard to 
Mr. Smith’s memory. 
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Q. What? 

A. I[ think it is a very tender letter in regard to 
Mr. Smith’s memory. 

Q. Now, one other thing in this letter I want to 
call your attention to. It is the following clause: “He 
died on Friday, the 16th of August at one o’clock p. m. 
Dewey says that the night before at dinner, she lifted 
her glass to him and said, ‘Well, here’s ho, Dada. Of 
course this brought Donald to mind, and P. B. began 
talking about both the boys, how much he thought of 
them, and said he would give a good deal to see them. 
He was certainly very fond of them and very proud of 
them too.” Is that correct? 

A. Well, I would not be surprised if that did hap- 
pen, because it was a little toast that we always car- 
ried out in the house, when the boys were there and after. 
Donald would sometimes take his little glass of water, 
and say, “Well, here’s ho, Dada.” He always called 
Mr. Smith Dada, and whenever any of us felt a little 
tender—if we felt like it. That night, if I remember 
this, we had some claret for dinner, and I do remember 
now that Mrs. Smith has written that, I told her about 
that last conversation, the Jast dinner which we had, in 
which I said, ““Here’s Ho, Dada.” And I have no doubt 
that he did speak of the boys because he was very natur- 
ally a tender man. 

Q. It is true, as she says, that he was certainly very 
fond of them and proud of them at that time? 

A. As JI said, he was very fond of the boys, and es- 
pecially when they were little boys, and especially so of 
Donald. 
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Q. Iam asking you now, Mrs. Wallace, with ref- 
erence to this time, the night before he died, was he 
very proud of the boys, as Mrs. Smith says in this letter? 

A. Yes, I think he was. 

@. And very fond of them? 

A. Yes, very fond of then. They were handsome 
boys. 

Q. Mrs. Wallace, you heard the testimony of Mr. 
Price here on the stand in this case, did you? 

Gy hes: 


Q. You didn’t hear any conversation between him 
and Mr. Smith there at Mill Valley, I suppose, on the 
occasion to which he referred? 

A. You mean vou didn’t hear any conversation? 

Q. You didn’t hear the conversation. 

A. No, I heard no conversation between them. 

Q. Had Mr. Smith had any similar conversation 
with vou to that which Mr. Price related, at any time 
during the last years of his life? 

Ane Nia: 

Q. You heard the conversations which Mr. and 
Mrs. Hartzell related as having had with Mr. Smith be- 
fore his death, did you not, on the witness stand? 

Age Yes: 

Q. Did Mr. Smith have conversations with vou, or 
anv conversation substantially like those which Mr. and 
Mrs. Hartzell related? 

A. Well, Mr. Hallam, I don’t exactly remember 
the words of the conversation that you speak of that Mr. 
and Mrs. Hartzell related. ‘Their conversations were 
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different. Mr. Hartzell’s conversation was very much 
different from Mrs. Hartzell’s. 

Q. Yes, that is true. And I will ask you particu- 
larly concerning Mrs. Hartzell’s report. 

A. As I said before, I didn’t remember Mrs. Hart- 
zell’s conversations at all, so I should have to have them 
repeated. 

Q. I will ask you, then, more specifically, do you 
remember Mrs. Hartzell on one occasion saying that Mr. 
Smith said to her that he would rather lose his right 
hand than to lose those boys, or something to that effect? 

A. No. 

Q. Well, I will ask you further, did you have any 
conversation with him at one time expressing his desire 
or intention to take care of the boys or their education 
in the future? Did he so express himself to you? 

A. No, he never expressed himself to me, because 
it was understood when we were married that Bess and 
the children would not always live with us; and he could 
not have expressed himself in that way to me. 

Q. In the letter which you have offered in evidence, 
or the copy purporting to have been made by yourself 
of the letter written by Mr. Smith to Mr, E. A. 
Wright— 

me Yes, 

Q. You have observed, probably, that he stated 
there that if he prospered as he hoped he would attend 
to the suitable education of the boys. 

m, Yes. 

Q@. Did he express himself to you that way orally 
also? 
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A. No; he has never. He never said that to me. 
But I have heard him say that to others, that if he lived 
and prospered he hoped to look after the boys’ education. 

Q. But he never said that to you? 

A. No, not as I can remember, in any way. 

@. Can you account for the fact that he didn’t do 
that after his death? 

Mr. Mercer: You mean that he didn’t do it before 
his death? 

Mr. Hallam: That he didn’t make any provision 
whereby that could be done after his death? 

A. Can I account for it? 

Q. Yes. 

A. No, I eannot, Mr. Hallam. 

Q. Can you account for the fact that Mr. Smith 
gave the complainant and the hovs money and presents 
before his death but made no such provision after his 
death ? 

A. No, I cannot account for it. It was as much 
of a surprise to me as it was to any one. 

. You know of no theory upon which you can ac- 
count for that? 

A. Ihave no theory upon which I can account for 
it. I didn’t know that he had changed his will. I had no 
inkling that he had changed his will. I absolutely was 
as sure as I am sure of anything that when we went down 
to the office that I would find that wil] that he made the 
day of our marriage. I expected it from the time we 
were married until Mr. Smith died. 

Q. I think you testified yesterday that Mr. Smith 
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told you about that will when you were on the train, 
did you? That will was made at Fargo. 

A. No. No, Mr. Hallam. 

Mr. Mercer: She was not on the stand. 

A. I was not on the stand yesterday. 

Q. I mean this morning. 

A. No, Mr. Hallam. I said that Mr. Smith gave 
me a copy of that will in my own home, in the hall, before 
we left for the train. 

Q. Oh, he gave you the copy of that will in Fargo? 

A. Yes, in Fargo; right after we were married. 

@. Was that the first you knew of it, when Mr. 
Smith gave you the copy of it? 

A. Yes; that was the first I knew that will had been 
made. 

Q. Was that the first you had heard about any 
such will? 

A. It was the first I had heard about any such will. 
Tn fact, I never had though of a will. It never occurred 
tome. I never thought of a will being made that day 
or at any other time; never thought of it. It never oc- 
curred to me what provision he would ever make for me. 

Q. No one had mentioned it to you? 

A. No one had mentioned it to me. I will take 
that back. JI think my brother was there, and some- 
thing was said, “Well, P. B. has gone over to Mr. 
Douglas’ house. P. B. tells me he had gone over to Mr. 
Douglas’ to sign his will.”” And then was the first time 
that I knew about the will. But I paid no attention 
to it until Mr. Smith brought me the copy of the will. 
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Q. Your mother was living with you at Fargo at 
that time, wasn’t she? 

A. Yes, my younger brother. 

Q. I said, your mother, Mrs. Wallace. 

A. My motliepies: 

Q. She lives there yet, does she? 


A. Yes. 
@. She lives at Fargo? 
EX Mites: 


Q. Of course you were on the usual cordial rela- 
tions of mother and daughter with your mother? 

A. Yes, I had a letter from her within the last two 
weeks. 

Q. I don’t refer to now, Mrs. Wallace, but at that 
time. 

A. Yes, very nicely managed in my own home— 
in her home rather. 

Q. She hadn’t told you anything about this will 
before the day of the wedding? 

A. Why, she knew nothing about it. 

Q. You are sure about that? 

A. Iam very sure, Mr. Hallam. Mr. Smith did 
not arrive in Fargo until the morning of our wedding. 
How could she have known anything about it? 

Q. Isn’t it possible she could have known without 
communicating the fact to you? 

A. Why, no; I don’t see how she could have known. 

Q. Mr. Smith was a man who never owned real 
estate—I think that is admitted in the case, and you 
know that to be a fact, do you not? 

A. Iunderstand so. 
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Q. Hxcept, I think, there was a burial lot. But 
beside from that, he owned no real estate, did he? He 
owned a burial lot, didn’t he? 

mm, Yes. 

Q. Aside from that, he owned no real estate? 

a. No. 

Q. He owned stocks and bonds? 

A. Yes, stocks especially. 

Q. Largely in companies with which he was con- 
nected ? 

im Yes, 

Q. And his assets were in good securities and in 
money. He was a man who always had a good deal of 
ready cash, wasn’t he? 

A. Yes. 

Q. Do you know how much cash he had at the time 
of his death? 

Objected to. 

Mr. Hallam: I will withdraw that question for the 
present. 

Q. You were the executrix of his estate, made the 
iventory of his estate—or rather you verified the inven- 
tory of his estate in Minneapolis, Probate Court? 

Mr. Mercer: That is admitted in the pleadings, 
and it is admitted that she verified it. 


COURT: You may answer that vou verified the 
inventory 


do you recollect— 

A. Well, Judge Wolverton, I suppose I must 
have; but I knew very little about business at that time. 
Mr. James Bell and some one else took entire charge 


464 Elizabeth M. Price, 


of that, and they just told me—I just went along as they 
told me to. Beyond that I didn’t know— 

Mr. Hallam: The point is, there is no money re- 
t.rn in the inventory. 

Mr. Mercer: They have not shown there was any 
money on hand. 

COURT: How does that affect this case? 

Mr. Hallam: It affects this case in this way. This 
is verified by the defendant as being a correct inventory 
and return of his property. Our position is that this 
complainant is entitled to two-thirds of it. If part of 
it was withheld from the inventory, the only assign- 
able reason can be that it would thereby affect injurious- 
ly the rights of this complainant. There must be some 
cause if any property that should have been in the in- 
ventory, verified as it is, was not returned with the in- 
ventory. 

COURT: Do you intend to go into an account- 
ing at this time? 

Mr. Hallam: No, your Honor. 

Mr. Mercer: In the answer in this case we have 
pleaded that the amount of the inventory which they 
set forth was the inventory that was filed. We have set 
forth that there was a note, this one that was given to 
Bess, that was not put into that inventory, and that was 
turned over to her; and that, I believe, we found maybe 
eight shares of stock and a little mining stock or some- 
thing of that kind, that didn’t amount to anything. 

COURT: I will sustain the objection on the 
ground that it was not cross examination. 

Mr. Mercer: Yes, it is not cross examination. 


at i 
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Mr. Hallam: Note an exception. 

COURT: Very well. 

Q. Mrs. Wallace, that burial lot was not probated, 
was it? 

Mr. Mercer: Objected to as irrelevant and im- 
material and not proper cross examination. 

COURT: I don’t see what that has to do with the 
case, Mr. Hallam. I suppose the lot is not very valu- 
able and is not valuable to anybody else besides the 
family. So I don’t see how that has any effect on this 
case. 

Mr. Mercer: Not intended to be used by anybody 
but the family. 

Mr. Hallam: It is the lot where this complainant’s 
mother is buried. My position is, it has not been pro- 
bated. 

COURT: That hasn’t any effect in this case. 
There are three things related in this case. You have at- 
tempted to prove them on your part. The defense 
has attempted to disprove them. I think you better con- 
fine yourself to those issues alone. 

Mr. Hallam: Well, if I may have an exception, if 
the court please. 

COURT: Very well. 

Q. Mrs. Wallace, you testified in your direct ex- 
amination, upon Mr. Mercer’s inquiry, if I understood 
you correctly, that you were invited over to lunch with 
My. Smith on the occasion when you first met the com- 
plainant. Is that correct, that you were in St. Paul and 
were invited over to Minneapolis? 

A. No. I thought I told you, Mr. Hallam, that 
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my brother and I were in Minneapolis at the time. I 
had just come down from Fargo. I think I told you 
that. And later we went over to St. Paul. My brother 
went on east that night, and [ went to visit Miss Bates. 

Q. Well, then, is the fact that you arrived in Min- 
neapolis from Fargo that morning? 

A. Dhos 

Q. Where did you meet Mr. Smith? 

A. As Bess said, at 

©. At his office? 

A. No, not at his office. My brother telephoned 
to Mr. Smith and asked him to have lunch with us. And 
Mr. Smith said—he was at the office. He said, “I will 
meet you at the Metropolitan Theatre, and we will go 
to Shieks together.” And after we were there he said 


he would send for Bess. 

Q. For a number of years before that you hadn’t 
seen Mr. Smith, had you? 

Objected to as irrelevant and immaterial. 

Mr. Hallam: It relates to direct examination. 

As ifs: 

COURT: She has answered the question. 

Q. Had you seen him at all frequently in the prev- 
ious eight or ten years? 

Objected to as irrelevant and immaterial. We 
simply went into enough of that to show the conversa- 
tion there. There is no use to go back to try out Tie 
friendship. 

COURT: You may answer the question. 

A. I only saw him onee. He went to Fargo with 
Mr. George Burnham, a friend of friends of mine. 
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They asked My. Burnham and Mr. Douglas to dine 
with him that night. ‘They had a young lady daughter, 
Mrs. Douglas telephoned to me to come over and dine 
with them. I accepted, and when Mr. Smith was on his 
way up to the house he stopped in, and my mother went 
to the door, and hadn’t seen him for a number of years, 
and they had always been fond of each other. He came 
in and said he had come to call, he was on his way to 
Mr. Douglas’. My mother said, “Well, Dewey is going 
over there to dine too.” He said, “Good, I will wait for 


> 


her until she goes over.” I hadn’t seen him for years up 
to that time. 

COURT: I think that is enough. 

Mr. Hallam: Yes, I think it is. 

Q. What month was that in, if you remember? 

Mr. Mercer: That is, you mean at Fargo, or the 
time they met in Minneapolis? 

A. At Minneapolis? 

Q. Yes. This meeting at which you went to lunch. 

A. I think it was the 14th of February. 


Q. You were married the following May, the same 


A. Yes. 

Q. During that interval between the 14th of I*eb- 
ruary and the day of your marriage did you make one 
more visit at Mr. Smith’s house in Minneapolis? 

A. I was there at a number of times. That first 
visit I was up with Miss Bates for three weeks, and 
either Bess or Mr. Smith asked me over for the week 
end, I think, the three Sundays that I was there. I 
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then went home, and I went down again the second time 
to Miss Bates’ house. 

Q. Did Bess give some social function in vour 
honor? 

uy, Mes 

Q. And your recollection is that on the evening of 
your engagement to Mr. Smith that is true, as the com- 
plainant says, that you and she occupied the same bed— 
you and the complainant? 

A. Miss Clarke was there at the same time. I 
think there was a little cot put up in the front room. 
Miss Clarke had come over to go to dinner with Bess, 
and I think there was a cot in the same room, and I 
think Miss Clarke was there. We all staved there. 

Q. You heard the complainant’s testimony that 
at that time you told the complainant that vou would 
not take her Dad away from her, or something to that 


effect, did you? 


A. I dodn’t remember of saying that. 

Q. What did you say to the complainant? 

A. I don’t remember what I said. 

Q. You said something to her, didn’t you? 

A. I told her Mr. Smith had asked me to be his 
wife. 


Q. Was that all you said? 

A. Idon’t remember the conversation that we had. 

Q. Mr. Smith had spoken nicely of her to you up 
to that time, hadn’t he? 

A. Always. 

Q. And up to the time of your marriage, hadn’t he? 

A. Yes. 
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Q. It was after your marriage that these troubles 
all began, wasn’t it? 

Mr. Mercer: Objected to as being an improper 
cross-examination. She cannot possibly know, because 
she was not in the home. 

Q. As far as you know. 

COURT: You may answer that. 

A. Will you give me the question again? 

Q. It was after your marriage that the trouble 
between Mr. Smith and the complainant began, as far 
as you know, wasn’t it? 

Mr. Mercer: Do you know of any before, up to 
that time? 


A. Nothing of any—yes, I did. I did decidedly. 
Q. What was it? 
A. I would rather not tell, Mr. Hallam. 

Q. You said Mr. Smith always spoke nicely of 
her? Se, 
mer Ys. | 

Q. Said Bess was an attractive gir] and fond of 


her children, didn’t you? 

A. ‘Yes; she was an attractive girl. 

Q. Yes; but I say, Mr. Smith said that to you, 
didn’t he? 

A. Yes. 

Q. Well, he said nothing at all to you about prop- 
erty matters at that time. I mean, making it more spe- 


_ cific, around the time of your engagement—at or about 
_ the time of your engagement to him? 
A. He never mentioned property matters except 


_ that one business talk that we had the night after our 
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engagement, when he told me about his business condi- 
tion or his finances. He never spoke of it till then. 

Q. Now, what did he say at that time? 

A. I told vou a short time ago, Mr. Hallam. 

Q. Well, I think it was in your direct examination. 

A. Oh, I beg your pardon. 

Mr. Mercer: Yes, he is entitled to ask you again, 
I suppose, if the court does not object. 

COURT: He has a right to ask about that if he 
wants to test your recollection about it. 

A. Yes, we went out to take a walk around the 
block, and he said then, “Dewey, I am not a rich man 
by any means. I have property to the value of about 
$40,000,” and he said, “but I have a good salary. As 
the time goes by I feel that I will accumulate much 
more; that we can have all we want to live on in the 
future; that Bess 1s attractive; she will doubtless marry; 
she loves her children, and will take them with her. I 
will be alone in the home, and I want some one to stay 
Within. ; 

Q. Didn't he say anything about providimy for 
Bess in any way? 

A. Notone word. 

Q. Nor her children? 

A. Not one word. 

Q. Say anything about his being under any obliga- 
tions to the children? 

A. Not one word. 

Q. Did you ever have any talk with him about how 
Donald MacLean was sent away? 

A. Only one conversation. 


| 
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Q@. What was that? 

A. In which he told me that he was always lving 
in fear that Donald might forge his name, because he 
was responsible for a great amount of money in his 
business. 

Q. Well, but did he ever say anything to you about 
Donald’s relations to Bess and the boys? 

A. No, Mr. Hallam. Mr. Smith was of that happy 
nature that the disagreeable things were thrown aside 
when he came into his home. 

Q. Were his relations to Bess and the boys dis- 
agreeable things? 

A. I thought you referred to Donald MacLean, 
Dr. MacLean. 

Q. Possibly you misunderstood me. You may 
have misunderstood me in regard to that. I meant in 
regard to his relations to Bess and the boys—Mr. Smith? 

A. We had no long conversations about Bess and 
the boys. 

Q. Did you ever have any conversation with him 
about the divorce of Dr. MacLean and Bess? 

A. No, I don’t think so. 

Q. Now, when you went into the home you knew 
that Bess was there with the two children, didn’t you? 

per «CY 6S. 

Q. Was that ever discussed between you and Mr. 
Smith before you were married? 

A. No. 

Q. As to what their status was to be there or 
whether they were to stay there? 

A. No, beyond the fact of that first talk that we 
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had was when he said that she doubtless would marry 
and take her babies with her—take them away. 


@. Was there anything at all said between you and 
Mr. Smith as to whether Bess was to stay for the present, 
or the children? 

No. 

Or whether they were to go? 

No. 

Nothing said about that at all? 

No. 

Was anything said between you and Bess about 


OForor 


that? 

A. No, Bess and I never had any conversation 
about that. 

Q. I will ask you, then, if you didn’t know when 
you married Mr. Smith whether the complainant and 
her children were to be members of the family or not. 

A. IT only remember what Mr. Smith told me after 
we were engaged. 

Q. I mean for the present, for the time being. 

A. Yeseunely:. 

Q. Nothing was said. You had no understanding 
about that? 

Mr. Mercer: She has already told you what was 
said about it. 

Q. The point I am getting at is this, Mrs. Wailace; 
perhaps I have not made myself entirely clear. Was 
there nothing specified between any of you as to whether 
the complainant and the boys were to constitute part of 
the family, from the beginning, after you returned from 
your wedding journey, or not? 
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A. Why they were supposed—they were right 
there when we came back, and I think Mr. Smith told 
me that I was to take charge of the house. And I took 
it for granted that Bess and the boys were there till she 
married or there was some reason why she should go 
away. 

Q. But nothing was said about it? 

A. Qh, nothing particular. No, I don’t remember 
of anything being said. 

@. You and Bess had been very cordiai before the 
inarriage, had you not? 

Yes. 
Entirely so? 
Yes, seemed to be. 


OO & 


Such relations as are common picceding an 
event of that kind—the marriage, I mean? 

mr. Y€S. 

Q. Was there any friction after the marriage be- 
tween you and Bess? 

A. Mr. Hallam, I cannot remember of Bess ever 
objecting to anything in the house except twice. Be- 
vond the fact that from her attitude and from the at- 
titude of her friends I knew that she was displeased 
vith me. But she never mentioned but twice that I 
can ever remember her displeasure in what I had done. 

Q. And did you, Mrs. Wallace, did you make Bess 
feel at home in the family after you were married to 
Mr. Smith? 

A. Well, Mr. Hallam, I think that is a ridiculous 
question. I don’t know how to answer that. 
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Q. Well, did you do what you could to make her 
feel at home? 

A. Why, I certamly did. 

Q. Did she feel at home after you were married to 
Mr. Smith? 

A. She should have felt at home. 

Q. As far as you observed ? 

A. She should have felt at home. 

Q. Well, did she, as far as vou observed? 

Mr. Mercer: Objected to as calling for a conelu- 
sion of the witness. It is wholly immaterial. 

COURT: You may ask her how she and Bess got 
along after the marriage. And I think that will settle it. 
Q. You may answer the question of the court. 

A. How we got along after our marriage? 

COURT: How you and Bess got along after you 
were married to Mr. Smith. Did you have any dis- 
agreement with her? 

A. No, Judge Wolverton, there was no apparent 
disagreement. 

Q. Did vou find your relations to the the children 
agreeable? Did you find it agreeable to have the chil- 
dren there in the house? 

Mr. Mercer: Objected to as irrelevant and imma- 
terial to any issue in this case. It does not make any 
difference. 

COURT: You may answer that question, whether 
the children were disagreeable to you. 

A. No, the children were not in any way disagree- 
able to me in the house at all. 

Q. Were you fond of the children? 
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A. Yes, I was fond of the children. 

Q. Did you love them? 

A. I cannot say I loved them, but I was fond of 
them. They were attractive children. Bobby was nine 
years old. I had a great deal of care of the children, 
and I had more or less responsibility of the children, and 
it was something that I was not, that I quite understood 
_ about the care of them. 

My. Mercer: You didn’t mean nine years old, did 
you? 

A. Oh, no. 

Mr. Mercer: I understood you to say Donald was 
nine years old. 

A. Robert was nine months old at that time. He 
was a little baby. Yes, I was fond of children. 

@. You say you had a good deal of the care of 
them? 

A. I had a great deal of responsibility. Bess was 
away a great deal of the time when I was there with 
them, changing nurse-maids, as J say, I had the nurse 
to see that things were attended to, and to see that they 
were in the house. When Bess went away at times she 
would give orders that some of her friends could come 
and take the children out for the day. I had to watch 
that. And I had to see that they were returned. 

Q. Well, there was a nurse-maid who had constant 
care of them, was there not? 

A. Constant care, except when I was there alone 
I had the nurse-maid wait on the table at dinner after 
she had put the babies to bed. 

Q. Had you ever had the care of children before? 
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A. No, I never had had the care of children before. 
Yes, I had had the care of my brother’s children for 
about six months, a year or so before. But beyond that 
I never had had the care of children. 

Q. Well, I don’t know whether I am correctly 
informed, but had you been engaged in the business of 
nursing, or not? 

A. No, I never had. 

Q. Your first husband was Captain Grahame, was 
he not? 

ms Ves: 

Q. He had a child, didn’t he? Didn’t he have a 
child ? 

A. “Wes 

Q. Did you have the care of that child? 

A. He was quite a grown boy when I was married 
to the Captain, and the Captain didn’t live quite three 
years. 

Q. How old a boy was he when you were married 
to the Captain? 

A. 11 years old. 

Q. And the Captain died in about three years? 

Mr. Mercer: That is not material. 

COURT: I don’t see what is the use of taking up 
the time that way. It is outside of this question. 

Mr. Hallam: It is intending to test the question 
of her fondness for children. I want to ask her where 
the boy went, what became of him. 

COURT: I think you have gone far enough into 
that question of the fondness for children. 


Mr. Hallam: Very well. 
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Q. You testified, I think, Mrs. Smith, that your 
understanding was that the I*argo will, of which you 
had a copy— 

me Yes. 

Q. Of which Mr. Smith furnished you a copy, you 
supposed was his will all along down to the time of his 
death. 

A. Yes, I supposed that that was his will down 
to the time of his death. 

Q. You had a copy of the will, did you—kept that 
copy, did you? 

A. I had a copy, yes. 

Q. Did he ever mention that will to you again? 

mE No. 

Q. Did he ever mention the subject of a will in any 


' way again after that? 


: 
: 


{ 


|, 


| 


A. Never. 

Q. You say you went to Mr. Bell’s office, and he 
produced the last will. A. Yes, Mr. Hallam. 

Q. Showed it to you? 

Ee «CY €s«v 

@. And that was a great surprise to you? 

A. <A very great surprise. 

Q. And he gave you no instruction or directions 
in any way in relation to that will or his property affairs 
after he was gone, as regards the complainant and the 
boys? 

A. He gave me no instructions in regard to prop- 


_ erty affairs in regards to Bess and the boys. 


Q. No suggestions? 
A. Not a suggestion. 
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Q. Did you, after he was dead, make any statement 


to the effect that he had? 

A. No, I never did. Why, I could not. He had 
never made the suggestion. 

Q. Or that he had expressed to you any such intent 
or wish? 

A. He never expressed such an intent or wish. 

Q. You never made any such statement that he 
so expressed any such intent or wish? 

A. That I was to take charge of—or what do you 
mean? 

Q. Well, make any property disposition or care of 
them. 

A. No. 

Q. Or the education of the children? 

A. No, I never made such a remark. 

Q. He told you when he gave you a copy of the 
will that vou had better keep it? 

A. Well, he said put that away among your things, 
Dewey. That was all. 

Q. He told you that was his will? 

A. He said it was a copy of his will, ves. 

Q. Or acopy of his will. Did he say that was the 
arrangement he wanted to make of his affairs? 

A. He said nothing more. He went right on; 
went right by me; and there were a number of people 
around, and there was more or less confusion. We were 
there at my wedding, and we were about to leave; and 
he passed by when he handed it to me. 


Q. Did he also give vou a policy of life insurance? 
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Mr. Mercer: Objected to as irrelevant and im- 
material to any issue in this case. 

COURT: What is the point about that, Mr. Tal- 
lam ? 

Mr. Hallam: Under some of the decisions I think 
there are authorities that would cover that. It seems to 
me that all the transactions relating to the property in 
this connection in a situation of this kind are more or less 
material, perhaps somewhat remotely. 

COURT: I will sustain the objection. 


Mr. Hallam: I may have an exception. I would 
like to make an offer. 


COURT: Very well. You may make the offer. 


Mr. Hallam: I offer to show by this witness that at 
or about the time of her marriage to Mr. Smith, in May, 
1902, a policy of insurance upon Mr. Smith’s life was 
obtained by Mr. Smith, in which the defendant was 
named as beneficiary, and that this insurance accrued to 
the defendant upon his death, and in the sum of $50,000. 
I am not sure of the amount, but I think that is the 
amount. ‘That is what I offer to show. 


Mr. Mercer: I object to that. There was no such 
policy as that in any such amount. Whether there was 


a policy of one thousand dollars or two, I don’t know. 


But the witness could not testify to that unless it is 


something that we never discovered. 


I 


A. I can testify to that. 


COURT: I will allow the witness to answer that 
and clear it up. 


Mr. Mercer: E:xception. 
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COURT: Do you know whether he took out a 
policy in your favor or not? 

A. No, Judge Wolverton, I would say he did not. 
After we had been married a number of years he took 
out a policy. 

Q. Are you sure? 

A. Yes. 

Q. Didn't he take out a policy in 1902 in the Prov- 
ident Life and Trust Company, of Philadelphia, Penn- 
sylvania, in which you were named as beneficiary! 

A. If he did I never received anything until an 
annuity after his death. 

Q. Didn’t he obtain that insurance in 19034 

Mr. Mercer: Objected to on the further ground— 

COURT: I don’t see any use going into that any 
further. 

Mr. Mercer: J want the further objection that un- 
der the laws of Minnesota, where he lived, if there had 
been any policy taken out with her as beneficiary, she 
would have owned the proceeds. There would not have 
been anything for the estate or any one else. 

Mr. Hallam: I don’t claim that. She was named 
as beneficiary, I understand. May I have an excep- 
tion? 

COURT: You may have an exception. 

Q. Mrs. Wallace, you knew that a claim was 
made upon you on this matter before this suit was 
brought, didn’t you—immediately before? 

Mr. Mercer: She testified she knew about the case 
in Minnesota, that that was the first clam. That was 


her testimony. 
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Mr. Hallam: Yes, but the pomt I am getting at 
is that a claim was made upon her immediately before 
this present suit was brought in this court. 

Q. That is, you knew that through your husband, 
didn’t you? 

Objected to as irrelevant and immaterial. 

COURT: Did you make a demand on her for the 
entire claim of this suit? 

My. Hallam: The fact I want to bring out is— 

Mr. Mercer: We will admit, Mr. Hallam, that you 
went to Mr. Wallace and told Mr. Wallace you would 
like to know if there could not be some wavy of getting 
a proposition of settlement on this old matter, and that 
he declined. 

Mr. Hallam: I want to show a good deal differ- 
ent from that. Will you admit that I gave him a copy 
of the bill at his request or at my suggestion in order 
to take it up with his wife before it was filed, and that 
there were several negotiations between him and me, and 
that he suggested a delay of a few days might save sev- 
eral months after the bill had been forwarded here by 
Mr. Jackson and was ready for filing. Will you admit 
that? That is what I want to show. Will you admit 
that Mr. Wallace had a copy of the bill from me and 
kept it several days to look over it? 

Mr. Mercer: I don’t see how that is material. 

COURT: That has reference to the present suit? 

Mr. Hallam: Present suit. A copy of the present 
bill before the bill was filed. 

COURT: Did you deliver that to Mr. Wallace? 
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Mr. Hallam: To Mr. Wallace. He kept it sev- 
eral days and returned it before the bill was filed. 

Mr. Mercer: Mr. Wallace tells me, subject to the 
objection that it is immaterial to any issue here, that 
Mr. Hallam came to Mr. Wallace’s office and asked if 
there was not some way that they could get some kind of 
settlement out of this old matter. And Mr. Wallace 
later reported to him that they could not, would not do 
anything about it. And that Mr. Hallam then asked 
him to take a copy of this complaint and look it over. 
And that Mr. Wallace told him finally, after reading the 
complaint, that there was not any use in pursuing the 
proposition for attempted settlement. 

Mr. Hallam: And that he took it and kept it sev- 
eral days with the understanding that he was taking it to 
his wife to look over. 

Mr. Mercer: ‘Two days and a half, he says. 

Mr. Hallam: I guess that is true; with the under- 
standing that he was to go over it with the defendant. 

Mr. Mercer: We will admit now that she denies 
any liability in this case, if that is what you want, and 
claims that the whole matter has been once adjudicated; 
that there never was anything to it anyway. 

Mr. Hallam: She doesn’t claim that the matter was 
not presented to her. 

COURT: You are taking up a lot of time on a 
matter that is very small so far as its effect on this case 
is concerned. 

Q. This will, a copy of which Mr. Smith handed 
you and which you kept through these years—did you 
read the will? 
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A. Yes. Yes, Mr. Hallam. 


Q. You observed that therein he ealled the com- 
plainant his adopted daughter? 
A. Yes. 


Q. Was that your understanding of the relations 
between them from that time on, and formerly? 

A. JI never thought very much about it, Mr. Hal- 
lam. 

Q. Never thought much about it. Then, I under- 
stand you that except as therein defined, in all your re- 
Jations with Mr. Smith, the complainant’s relations in 
the family or to him at all, were never, as between you 
and him, mentioned or defined? 

A. Very seldom. 

Q. Well, were they at all, as to what her relations 
in the family and her status in the family was? 

A. I wish you would repeat that question, Mr. 
Hallam. 

Q. Well, it is pretty long. Perhaps I can simplify 
that a little. Except as you noted the language of this 
will, was there ever any time when Mr. Smith ever men- 
tioned or defined the relation in which he understood the 


eomplainant stood in his family? 


A. Why, no. 
Q@. Never? 
A. No. 


Q. You have heard him introduce the complainant 
to people as his daughter repeatedly, have you not? 
A. Yes, I think he used that expression. 


Q. Did you ever speak to him or inquire of him 
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about what the complamant’s relations were to him? 

A. No, Mr. Hallm. 

Q. What was your reason, if any, for not doing 
that? 

COURT: I suppose she knew it anyhow. 

Mr. Mercer: As far as this will was concerned— 
it specified what, under that will, she would have in the 
way of property. 

Q. You stated, Mrs. Smith, that you understood 
the money that you advanced to My. and Mrs. Price on 
the occasion of that visit in August, 1907, was to buy 
tickets to go back to the west? 

A. They asked me for the money to buy tickets to 
go back to the west with. 

@. You supposed they had used it to buy tickets, 
you say, the $100.00? 

A. I supposed so. I supposed that was what it 
was to be used for. 

Q. You say that Emily Carlson, soon after you re- 
turned from vour wedding journey, brought you a list 
of bills that had been incurred in the house? 

. Yes. 

Q. What conversation was had between you and 
Emily about that? 

A. JI don’t remember we had any conversation. 

Q. What bills were they, do you remember? Tf 
mean whose bills. 

A. They were unpaid bills. 

Q. I mean what business houses? 

A. I don’t know. 
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Q. Do you remember any of them? 

me §«=Of NN, I don't: 

Q. How many of them were there? 

A. I have not any idea. There were enough bills 
to cause a scene when Mr. Smith got them. 

Q. How large were they? 

A. I can’t even tell that. 

Q. Now, I think you testified that it was Mr. 
Smith’s habit to pay all his bills promptly, and had been. 

Pe «oY CS. 

Q. However, you don’t know personally the con- 
ditions before you married him, do you? 

A. Not at all. 

Q. You considered that you were under no obliga- 
tions, legally or morally or of any kind, either to the 
complainant or the children after Mr. Smith’s death. 

A. Ihave considered it so. 

Q. That all obligation was at an end? 

Pee Yes. 

Q. At the time that Bess was about to go on the 
stage, you referred to an incident in St. Paul, and you 
asked Bess how she could find it in her heart to do such 
a thing as that, or something to that effect, did you? 

me «YES. 

Q. Of that sort. What was it about it that seemed 
eruel—the fact of going on the stage? 

A. I don’t know. I think the fact that Mr. Smith 
was feeling so badly at the time. 

Q. What did Mr. Smith want her to do? 

“A. I think he would have preferred to have had her 
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go back to her relatives or go where she would have 
more protection, she and the children. 

Q. Did he want her to leave the home? Did he 
want her to leave your home? 

A. He only said so at the time that Mrs. Smith 
and we were all together in the library. 

Q. I will ask you, Mrs. Wallace, did he insist on 
her leaving your home? 

A. No, he never did insist upon her leaving the 
home. 

Q. Did he tell her she must go? 

A. At that time? At that one time? 

Q. Well, was that his position from that time for- 
ward? 

A. Qh, no, I think not. I think he always—no, I 
cannot say that that was a firm position. 

Q. But he didn’t want her to go on the stage? 

A. No, he didn’t want her to go on the stage. 

Q. Did he have a definite idea, Mrs. Wallace, as to 
what he did want her to do, or can you tell? 

A. No, Mr. Hallam. Mr. Smith was, as I say, a 
man of few words, and there was very little talk between 
him and myself in regard to what he wished Bess to 
do. When the time came for him to make a stand, he 
would get Mr. and Mrs. Smith over and they would talk 
and decide. 

Q. Did you wish Bess to go, to leave home at that 
time? Was it your wish? 

Objected to as irrelevant and immaterial to any is- 
sue here. 


COURT: I will sustain the objection. 
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Mr, Hallam: May we have an exception? 

COURT: Very well. 

Q. Did you wish the children to be placed elsewhere 
than in the Smith home? 

Mr. Mercer: Same objection to that. It could not 
possibly make any difference. She would have a per- 
fect right if she wanted to. 

COURT: I will sustain that objection. 

Mr. Hallam: May I have an exception? 

COURT: Very well. 

Q. You say you made this copy, Mrs. Wallace, of 
the letter attached to the deposition of Mrs. Wright? 

Pe «=o 8S, 

@. Where was that written? Where did Mr. 
Smith write the letter in the first place, the criginal let- 
ber ? 

I don’t know. I presume at his office. 

He didn’t write it at the house? 

No; he never wrote at the house. 

He brought it home with him on some occasion? 
He gave it to me in the morning before he left 


> OP Ob 


the house. 

Was it written with pen or typewritten? 
With a pen in his own handwriting. 
He gave it to you to copy? 

He gave it to me to copy. 

Was it written on his office stationery? 
I cannot be sure, but I think so. 


OPFoOorore 


Did you copy it during the day and have it 
ready for him in the evening? Is that the way of it? 
A. I believe so. 
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Q. What did he say when he asked you to copy it? 

A. I think he said “Dewey, I wish you would copy 
this letter for me and put the copy away with some of 
Bess’ bills.” 

Q. Some of Bess’ bills? 

A. Some of Bess’ bills. 

Q. Well, what were the bills to which he referred? 

A. Well, they were Ills that had been paid, bills 
that she had contracted and had been paid. He had. 
asked me to put them away to keep them for him. 

Q. Had you discussed with him the matter of that 
Ietter before he wrote it? 

A. io. 

Q. You didn’t know he was going to write any such 
letter until he handed it to you? 

A. No, I didn’t. 

Q. He said he wanted you to make a copy of it? 

m, Mies: 

Q. Was he in the habit of asking you to copy his 
letters? 

A. No, he never asked me before. 

Q. That is the only letter he ever asked you to copy 
in his life? 

A. The only letter he ever asked me to copy in his 
ies 

Q. Did you have any talk with him about the mat- 
ter of asking Mr. Ailes to pay half the support of this 
complainant? 

A. No. 

Q. You knew nothing about that? 

A. No, I knew nothing about it until he told me 


| 


} 
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that he had arranged to have Mr. Ailes come over to the 
house, and he wished to talk to him to see if he would 
help him take care—suggest some way of taking care of 
Bess and the children; and he wished me to be present 
when Mr. Ailes came to the house. 

Q. Do you wish to be understood as saying, Mrs. 
Wallace, that Mr. Smith at that time asked Mr. Ailes 
to contribute half of the $100 a month to the support of 
this complainant and the boys? 

em Yes. 

Q. On his own motion—his own initiative ? 

A. It must have been so. I don’t remember just how 
the conversation came about, but the result was that Mr. 
Ailes said he would contribute $50 a month. 

Q. Mr. Smith asked Mr. Ailes to contribute $50 a 
month to the support of the complainant and her boys? 

A. I don’t know whether Mr. Smith asked him to 
contribute it or whether Mr. Ailes offered to. I don’t 
remember about that. 

Q. But Mr. Smith started the negotiations, did he? 

A. Yes, he asked Mr. Ailes to come to the house to 
discuss the matter. 

Q. Without any suggestion from any one, so far as 
you know? 

A. Without any suggestion from any one, as far 
as I know. 

Q. You knew at the time, did you not, Mrs. Wal- 
lace, that the complainant had not lived with Mr. Ailes 


_ since she was a very young child? 


A. Yes. 
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Q. And her mother was divorced from Mr. Ailes? 
A. Yes, I knew that. 
Mr. Mercer: She was Mr. Ailes’ own daughter, as 
you understood. 
Mr. Hallam: Oh, yes; no question about that. That 
is all. 
REDIRECT EXAMINATION. 


Q. Was Miss Clarke in the room when you talked 
to Bess in the evening about the engagement? Was she 
in the same room? 

A. Yes, she was. 

Examination by the Court: 

Q. I wish you would repeat again the conversa- 
tion you had with Mrs. Price on the porch after she had 
come back and ascertained that the will had not provided 
former 

A. Yes. 

Q. I wish you would repeat the conversation there 
at that time. 

A. I think I was on the porch and Bess came out, 
and she said to me, “Dewey, are you going to give me 
anything?” She said, “Dad has left me nothing. Are 
you going to give me anything?’ And I said, “Well, 
why, Bess—why am I called upon to do this, if P. B. 
didn’t think it best to leave you anything?” As [I re- 
member, she said nothing more. Then she said, “Well, 
Dewey, we are poor, and we have got to go back, and 


33 


we have no money to go back with,” and she said, “I will 
have to have some money to go back.” And I said, “Very 


well, Bess, I will see that you have money to go back.” 
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And I remember that she looked up and looked down 
the street, and she said, “I wonder when Ned is coming 
home.” Oh, another thing: I said, “Bess, you don’t 
consider this note that P. B. left you and Ned, which will 
pay off the indebtedness on your house.” Of course, the 
note was evidently he had sent her the money to build 
the house with. And she said, “No.” And I said, “that 
is not money—vou don’t consider the note money, really, 
do you, Bess?” And she said, “No, I don’t.” 

Q. That is all the conversation you recollect? 

A. ‘That is all the conversation I recollect. 


Q. That covers the whole conversation between you 
and her touching the will, and touching what you were 
to do, and what she was to do. 

A. Wehad no conversation about the will. We had 
no conversation about a contract, because there was no 
contract. There was nounderstanding. She never men- 
tioned the fact to me, as she says in her—as she says, that 
she asked me, that I told her I would send on as soon as 
the will was probated, I would send on her portion. There 
was never such a word mentioned. Nota word. I never 
dreamed of such a thing. 

Q. (Recross) What was your understanding, 
Mrs. Wallace, as to Bess and her husband traveling 
from California to Minneapolis at that time, after the 
funeral ? 

A. I don’t know. I gave it very little thought. 

Excused. 

Mr. Mercer: Now, I want to introduce this stipula- 
tion. It was made in lieu of evidence. It is short. 


COURT: Very well. 
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Mr. Mercer: Stipulation as to evidence, for the 
purpose of preventing the taking of deposition of Mrs. 
I, C. Duncan, who resides at Fargo, and she is Mrs. 
Wallace’s mother. 

COURT: Is that vour case? 

Mr. Mercer: Yes, with this exception without waiy- 
ing any on the grounds on which objections have been 
made to the testimony, we move to strike out the al- 
leged conversation of the plaintiff with Peter B. Smith 
in which she claims she accepted the matter of agreeing 
to get a divorce, etc., upon the ground that it is entirely 
at variance with the provisions of the complaint herein; 
and second, I will make a similar motion as to the con- 
versation with respect to the time the morning after the 
engagement, as she claims, and the conversation with 
Mrs. Smith which she alleges on the porch, as the plain- 
tiff gives them, upon the ground that there isn’t any- 
thing in this complaint based upon any theory of break- 
ing up her family as between her and Donald MacLean; 
and when the court let that testimony in, as to that al- 
leged first conversation, I understood—perhaps I un- 
derstood wrongly, but [ understood that counsel did not 
intend that for his main conversation. I objected to it 
at the time and the court overruled my. objection. I 
think it is clearly lacking in all the elements, and cer- 
tainly against public policy, and not wthin the elements 
of that complaint at all. 

COURT: I will overrule the objection. This is an 
equity matter. It is not before a jury. 

Mr. Mercer: Allow me to have an exception. 


COURT: Yes, you may have an exception. 


i 
j 
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Mr. Mercer: Mr. Hallam, in order to avoid the 
necessity of calling witnesses to prove the fact, is it con- 
ceeded that the home of P. B. Smith was conducted on a 
good plan by him? 

Mr. Hallam: I don’t know exactly what vou mean 
by that. 

Mr. Mercer: Some of your questions there went to 
intimate that you thought he might have had things to 
drink at card parties or something, and I thought you 
might mean to cast some slur maybe upon Mr. Smith, 
and I haven’t any witnesses here; and other matters we 
don’t want to go into. 

Mr. Hallam: I don’t think there is any occasion for 
that. 

Mr. Mercer: Well, if you don’t expect to make any 
claim that there is anything of that kind to Mr. Smith’s 
discredit, that is all I want. In argument, do you pro- 
pose to claim it? 

Mr. Hallam: No, I don’t propose to claim there 
was anything wrong with his home. 

COURT: Have vou any rebuttal, Mr. Hallam? 

Mr. Hallam: I would like to recall the complainant 
for a very few questions in the way of rebuttal. 

COURT: Very well. 

ELIZABETH M. PRICE 

Recalled in rebuttal. 


DIRECT EXAMINATION. 


Questions by Mr. Hallam: 
Mrs. Price: Do you remember the occasion of the 
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engagement of the defendant and Mr. Smith, that even- 
ing, Miss Clarke being there? 

A. Well, I don’t just remember it until I had seen 
Miss Clarke again today. I hadn’t seen her for a good 
many years, and she was not a personal friend of mine. 
I never had met her except through Mrs. Wallace at that 
time. But I knew she had been at our house—I had 
invited her over because she was a friend of Mrs. Wal- 
lace. And I had forgotten her until she was here in the 
court room this morning. 

COURT: She was there, was she? 

A. Iam not quite sure that she was there that night 
or not. She was only there a few times; she was not a 
personal friend of mine; and I don’t really know whether 
she was there that night or not. But I know that Mrs. 
Wallace and I were sleeping together. I was not on the 
couch. I was in the same bed with Mrs. Wallace when 
we had this conversation about my future relations be- 
tween my Dad and myself. 


CROSS EXAMINATION. 


Questions by Mr. Mercer: 

Do you remember that Mrs. Wallace and Miss 
Clarke were in the large bed, and that you went and sat 
down on the bed by them and talked about this matter? 

A. No, I don’t remember that. 

Mr. Hallam: Objected to on the ground it is con- 
trary to the evidence of the defendant. 

Mr. Mercer: Oh, no. 

Mr. Hallam: The evidence was that the complain- 
ant and the defendant were together. 
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Mr. Mercer: Oh, no. That is all, I think. 
Excused. 

COURT: Have you any other rebuttal? 
Mr. Hallam: I think not, your Honor. 


PLAINTIFF RESTS. 
DEFENDANT RESTS. 


“In the United States District Court for the District 
of Oregon. 
Klizabeth M. Price, 
Complainant, 
vs. 


Marie Dewey Wallace, 
Defendant. 


Pursuant to the attached stipulation and the order 
made pursuant thereto, the above entitled matter came 
on for hearing before the undersigned at 916 McKnight 
Building, Minneapolis, Minnesota, on Friday, the 19th 
day of March, 1915, at 10 o’clock A. M., whereupon the 
undersigned took and subseribed the following oath: 

“TI, S. K. Phillips, do swear that I will faithfully 
and justly perform all the duties of the office and trust 
which I now assume as a Notary Public, authorized by 
the said stipulation and order to take and report the de- 
positions of the witnesses on behalf of the defendant 
herein, to the best of my ability. So help me, God.” 

S. K. Phillips. 

Subscribed and sworn to before me this 19th day of 


March, 1915. 
H. V. Mercer, Notary Public, 


Hennepin County, Minn. 
My commission expires May 3rd, 1916.” 
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H. V. Mercer appeared as attorney for the defend- 
ant and consented to a continuance of this proceeding un- 
til Saturday morning, March 20th, 1915, at 10 o’clock 
A. M., upon agreement of counsel for both parties. 

Pursuant to the above adjournment and the stipula- 
tion hereto attached, the depositions of the following 
named witnesses, to-wit: George P. Wilson, George D. 
Rogers, Clarence A. Brown and J. W. Lauderdale were 
taken, commencing at 10 o’clock A. M. on March 20th, 
1915, before me, S. K. Phillips, a Notary Public in and 
for Hennepin County, Minnesota; that each of said wit- 
nesses, before testifying, was duly sworn by me to tell 
the truth, the whole truth and nothing but the truth rela- 
tive to the matters and facts involved in said cause. 


A. B. Jackson and A. M. Higgins appeared as at- 
torney for the complainant and H. V. Mercer appeared 
as attorney for the defendant; that said depositions were 
taken on behalf of the defendant. 

GEORGE P. WILSON 
Being first duly sworn, testified as follows: 


Examined by Mr. Mercer. 


Q. Your name is George P. Wilson? 

A. Yes, sir. 

Q. You reside in Minneapolis? 

A. Yes, sir. 

Q. You are an attorney at law? 

A. Yes, sir. 

Q. When you were admitted to practice in Minne- 
sota? 

A. October, 1862. 
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Q. And the most of that time you have practiced 


your profession ever since? 


A. Yes, sir. 

Q. You have held some public positions? 

A. Yes, a few. 

Q. What? 

A. Iwas Attorney General of the State from 1874 


to 1880, a member of the House of Representatives in 
1872 and 1873, and State Senator for sixteen years end- 
ing the first of January, 1915. 

Q. After your last term expired as Attorney Gen- 
eral, you went up to Fargo, North Dakota, to practice 
law? 

A. Yes, I went to Fargo in October, 1880. 

Q. And you practiced at Fargo for some years? 

A. Yes, seven years; at least, until July, 1887. 

@. Then you came back to Minneapolis? 

A. Yes, sir. 

Q. And you practiced law here after 1887 in the 
firm of Wilson & Van Derlip until 1902? 

A. Yes, sir. 

Q. Then your firm was Wilson & Mercer until just 
a few years ago? 

A. Yes, sir. 

Q. During the time that the firm was Wilson & 
Mercer, did you personally have to do with the proba- 
tion of the will of Peter B. Smith? 

A. I did. 

Q. When did you first become acquainted with 
Peter B. Smith? 

A. He lived in Fargo for a year or two, according 
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to my best recollection—I' should say he came to Fargo 
probably in 1884 or 1885—and T think he left there and 
came to Minneapolis about the same time that I did in 
1887, although I am not certain about these dates; it 


was approximately the same time, approximately those 
dates. 

Q. Did vou become acquainted with him while he 
was in Fargo? 

A. Yes, { knew him very well. 

Q. After vou came to Minneapolis did you have 
any business relations, any professional relations with 
him? 

A. So far as I know, I attended to his personal 
business, whatever he might have, but my relations to 
him were more particularly in connection with his busi- 
ness relations to the St. Anthony & Dakota Elevator 
Company. 

Q. You were the attorney for the Sti Anthony & 
Dakota Elevator Co.? 

A. Well, ves; in connection with Mr. Van Derlip 
and yourself. 

Q. During the times the different firms were in ex- 
istence @ 

A. Yes, sir. 

Q. The St. Anthony & Dakota Elevator Company 
was a concern engaged in the grain and lumber business, 
fuel business, ete. ? 

A. Yes, in the Chamber of Commerce. 

Q. Operating what is known as line elevators and 
line vards? 

A. Yes, sir. 
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Q. Do you know what position Peter B. Smith held 
with that Company? 

A. I think he was Secretary. 

Q. And as to the management, do you know what 
relation he stood in? 

A. I think he practically had control of the business 
of the St. Anthony & Dakota Elevator Company. 

Q. In operating the Company ? 

A. Yes, sir. 

Q. There was also associated with that Company 
in the next position, Mr. C. A. Brown, was there not? 

A. He succeeded Mr. Smith. 

Q. Do you remember that Mr. Brown was there? 

A. Yes, he was there under Mr. Smith for a long 
while. 

@. Do you remember Mr. 8. C. Cook, who was sort 
of a traveling representative for them? 

A. Yes, I remember him very well. 

@. He was with the St. Anthony & Dakota Ele- 
vator Company for a number of years? 

A. Yes, sir. 

Q. Did you also know the complainant, whose name 
is Elizabeth Price? 

A. Yes, I knew her by the name of “Bess” from the 
time she was quite a small girl. 
Did you visit back and forth at the Smith home? 
To some extent. 
You knew her individually? 
Now Mrs. Price? 
ics: 
Oh my! yes. 


POroOoreD 
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Q. I show you a document purporting to be the 
last Will and Testament of Peter B. Smith, under date 
of May 14th, 1902, and it is marked for identification 
“Defendant’s Exhibit 1,8. K.P.” I show you that doe- 
ument and ask you to look at the signature of Peter B. 
Smith and examine it. And then, before I ask you as to 
that specific instrument, I will ask you if you were ac- 
quainted with the signature of Peter B. Smith? 

A. Very well, indeed. 

Q. During these years you were doing business with 
him? 

we 6 eswisir. 

Q. I believe that Peter B. Smith at one time was 
President of the Chamber of Commerce of Minneapolis? 

A Yes; sim 

@. And was also Vice-President of the Chamber of 
Commerce of Minneapolis? 

A. That is my recollection. 

Q. And we were attorneys for the Chamber during 
that period ? 

A. I think at that time Mr. Van Derlip and I were 
attorneys for the Chamber of ‘Commerce. 

Q. In May, 1902? 

A. Yes, sir. 

Q. But the firm of Wilson & Van Derlip seyered 
in the fall of 1902. 

A. November first, I think, yes. 

Q. And it was after that that Peter B. Smith was 
President of the Chamber, wasn’t it? 


A. That is my recollection, yes. 
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Q. So that you have been familiar with his signa- 
ture, generally speaking? 

A. I have seen his signature a thousand times, I 
guess, and— 

Q. You may tell us, if you know, whether the sig- 
nature of that document is the signature of Peter B. 
Smith. 

me 6d tis. 

Mr. Jackson: You mean in your judgment? 

Witness: It is, in my judgment. 

Q. You know there was a Wm. B. Douglas who re- 
sided in Fargo? 

A. Yes; I think he died— 

Q. Four or five years ago? 

A. Not so long ago as that, according to my recol- 
lection, but I may be mistaken. 

Q. Did you eper know William Ballou? 

A. Ihaveno recollection of him. I don’t know who 
he was. 

Q. Did that document, Defendant’s Exhibit 1, ever 
come into your possession during the time you were look- 
ing after the Smith affairs? 

A. Well, it came into the possession of the firm, 
among our papers, I don’t know how it got there, but— 

Q. You remember it was there? 

A. Yes, I recollect that it was among our office pa- 
pers. 

Mr. Mercer: Now, I want to identify the original 
Will of Peter B. Smith and I have it here from the Pro- 
bate Court, Mr. Jackson, I have an exemplified copy of 
that, so I don’t want to mark this Court record, but the 
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record may show we refer to the last Will and Testament 
of Peter B. Smith, under date of January 10th, 1906, 
which has attached to it the papers from the Probate 
Court showing the will and decree of probate, and with- 
out marking that, Mr. Jackson, I suppose the record 
may show that we present an exemplified copy of that 
to take the place of the original. 

Mr. Jackson: That will be satisfactory. 

Q. Calling your attention to the document which I 
will designate as Defendant’s Exhibit 2, I will ask you 
if the signature to that document is that of Peter B. 
Smith, if you know? 

Am. Wes) sir 

Q. Do you know the signature of Mr. Brown on 
the right side, there? 

A Weorsm 

Q. Is that the same Brown who was with Mr. Smith 
in the St. Anthony & Dakota Klevator Company? 

A. Yes, sir. 

Q. Do you remember Mr. Cook’s signature? 

A. No, I couldn’t identify Myr. Cook’s signature, 
although at the time I was quite familiar with it, as he 
frequently visited the office. 

Q. Did you, as Mr. Smith’s counsel, prepare that 
will? 

An leave 

Q. During any of Mr. Smith’s lifetime, in connec- 
tion with the preparation of that will or otherwise, was 
your attention ever brought to any contract, or claim 


> 


of any contract, of Mrs. Price, or “Bess,” as you call 
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her, in the estate of Mr. Smith—during Mr. Smith’s 
lifetime? 

Mr. Jackson: Objected to as incompetent, imma- 
terial and irrelevant. 

A. Ihave no recollection of any such thing. 

Q. Did you have any talk with Mr. Smith in which 
he told you anything about there being any arrangement 
that Bess should have any interest in his estate? Did 
you ever hear of that from him? 

Mr. Jackson: The same objection. 

A. Nothing further than a certain note that Peter 
B. Smith had taken for money loaned to Mrs. Price. 

Q@. Ihave had marked as “Defendant’s Exhibit 3, 
S. K. P.,” what purports to be a letter from Ned Price 
to P. B. Smith under date of 11-1-06. Below that, what 
surports to be a memorandum by P. B. Smith on the 
same page of the same paper, marked “Defendant’s Ex- 
hibit 4, S. KX. P.” and also a document on the reverse side 
of the sheet containing Exhibit 5, purporting to be a 
receipt by Elizabeth Smith Price and Edwin J. Price, 
for a promissory note under date of September 13, 1907; 
also a document on separate paper with a receipt con- 
taining the words in Exhibit 4, which is marked “De- 
fendant’s Exhibit 6, S. KX. P.” and directing the witness’s 
attention to these documents, I will ask you, General, if 
you have seen those before, and if so, where? 

A. Oh, yes; I saw them and they were in my pos- 
session—or our possession—in my particular possession. 

Q. During the time that you probated the estate of 
Peter B. Smith in 1907, say during September from the 
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date that Exhibit 5 bears, were they in your possession? 

A. I think so; yes, sir. 

Q. You may look at Exhibit 4 and tell us, if you 
know, in whose handwriting it is? 

A. Exhibit 4 is in the handwriting of Peter B. 
Smith and his signature is attached to it. 

Q. And on the instrument marked “Defendant’s 
Exhibit 5, S. K. P.,” I see as a witness “George P. 
Wilson.” Is that your signature? 

A. That is my signature. 

Q. Made at the date of that instrument? 

A. Yes, sir. 

Q. And on Defendant’s Exhibit 6, I show you the 
words “George P. Wilson” and ask you if that is your 
signature, also made at the date of that instrument? 

A. Itis. 

Q. I will ask you to examine Defendant’s Exhibit 
5 and tell us if you had in your possession at that time 
the note, a copy of which purports to be included therein 

A. ‘I did have. 

Q. Did it come into your possession in the handling 
of that estate, with the other paper? 

A. Atdid: 

Q. Now, I notice that Exhibits 5 and 6 contain the 
signatures of Elizabeth Smith Price and Edwin J. Price, 
as well as having your name as a witness. Were those 
signatures signed by those two people at the time you 
witnessed them? 

A. They were, in my presence. 

Q. You may tell us what took place at the time 
those instruments, Exhibits 5 and 6, were signed. 


| 
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Mr. Jackson: Objected to as immaterial and irrel- 
evant. 

A. They came to my office in the Security Bank 
Buildimg, aud the note was delivered and the receipts 
taken. That is all that I recollect. 

Q. In accordance with those receipts as specified? 

A. The receipts we refer to were taken at that time. 

Q. Was there anything said by Mrs. Price at that 


time about claiming any further interest in Mr. Smith’s 


estate? 

Mr. Jackson: Objected to as immaterial and irrel- 
evant. 

A. I don’t recollect of anything of the kind. 

Q. Do you recollect any expression of dissatisfac- 
tion or anything of that sort? 

Mr. Jackson: The same objection. 

A. Ido not. 

Q. If there had been do you think you would have 
recollected it? 

A. ‘If there had been anything specific, I think I 
would have recollected it, but I don’t recall any expres- 
sion of dissatisfaction. In fact it was a very simple 
thing, simply delivered the note and took the receipts. 
I remember of having a little preliminary conversation 
with “Bess” as I call her, and as I know her, but that 
was simply in reference to our former acquaintance. I 
don’t know that I ever saw Mr. Price before; 'I don’t 
recollect that I did. 

Q. Did you at any time during the probation of that 
estate, ever in any way have your attention brought to 
any claim of the complainant, Elizabeth Price? 
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Mr. Jackson: Objected to as immaterial and irrel- 
evant. 

A. I might have had, but do not recollect it. 

Q. When is the first recollection you have of ever 
having heard of any claim of any kind outside of this 
note? 

Myr. Jackson: Objected to as immaterial and irrel- 
evant, 

A. When the suit was brought. 

Q. After the estate was probated? 

A. Yes, sir. 

Q. So that, as attorney for the estate in the proba- 
tion, you did not know of any claim at all? 

Mr. Jackson: ‘The same objection. 

A. I don’t recollect of anything of that kind. 

Mr. Mercer: I will offer Defendant’s Exhibits 2, 
3, 4, 5 and 6, each in evidence separately. Eixlnbit 275 
the will as probated in Hennepin County, and of Exhibit 
2 I will furnish an exemplified copy from the Probate 
Court for the trial and attach a copy to the deposition, 
if that is satisfactory. 

Mr. Jackson: I shall object to that as incompetent, 
immaterial and irrelevant. 

Mr. Mercer: ‘I have not identified the signature of 
“Ned” or his handwriting, but I think it is his and I can 
do that at the trial if there is any question on that score. 
Do you make any point of my offering them? 

Mr. Jackson: No, but I object to those papers in 
relation to the Ned Price note as immaterial and irrel- 


evant. 
Q. Were you acquainted with the business reputa- 
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tion of Peter B. Smith, that is, his reputation as to busi- 
ness integrity, during the years 1900 and 1902, 1904 and 
1906 down to the time of his death? 

A. I have never heard anything against his busi- 
ness integrity. In other words, his reputation for busi- 
ness integrity was good. 

Q. You were acquainted with it, as I understand? 

A. Yes, sir. 

@. And what was that reputation as to his business 
integrity ? 

Mr. Jackson: Objected to as immaterial and irrel- 
evant. 

A. (No answer.) 


Q. I will now ask you what that reputation was. 

Mr. Jackson: Objected to as immaterial. incompe- 
tent and irrelevant. 

A. ‘It was good. 

Q. You knew Mrs. Smith, who is now Mrs. Wal- 
lace, also? 

A. Yes, I knew her. 

Q. And during the time this estate was probated? 
A. Yes, sir. 
Q 


She was here in Minneapolis a good share of the 


A. Yes, sir. 
Q. And she was the executrix of that estate? 
A. Yes, sir. 
Q. And you were doing the business for her? 
A. Yes, sir. 
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Examined by Mr. Jackson: 

Q. General Wilson, did you visit at the home of 
Peter B. Smith after the date of his marriage to Bessie’s 
mother, I think that was in 1893? 

A. I think so. 

Q. Did you visit Mr. Smith there quite often? 

A. No, sao; not quite often: 

Q. I think I have understood that Mr. Smith was 
quite in the habit of having some of his gentlemen friends 
in there to eard parties or something of that kind; did 
you ever visit him on such occasions? 

A. T have no recollection of— 

Q. Well, did you visit him after the death of Bessie’s 
mother ? 

A. I couldn’t say about that; I couldn’t say. I 
remember of being at their home, I think, in company 
with Mrs. Wilson, possibiy more than once, but not 
often. 

Q. Do you remember being there at all, General 
Wilson, after the birth of either of Bessie’s children ? 

A, Jedomot: 

Q. You knew, as a matter of faet, that she did have 
two children by her first marriage? 

A. LI understood so, yes. 

Q. But you don’t recall being at Mr. Smith’s house 
and seeing the children there? 

A. No, I donot 

Q. Prior to Bessie’s marriage to Dr. MacLean, do 
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you know whether or not she was commonly called Bessie 
Smith? 

A. Prior to that? 

@. Yes, prior to her merriage to Dr. MacLean, 
prior to Bessie’s marriage? 

A. (think I knew her as Bessie Smith. 

Q. And that was the name by which she went, as far 
as you know, from about the time of Myr. Smith’s mar- 
riage to her mother until she herself married Dr. Mac- 
Lean? 

A. ‘That is my recollection. 

Q. Did you know, General Wilson, as a matter of 
fact, whether from the time of the death of her own 
mother, which occurred in June, 1960, Bessie, the com- 
plainant in this action, made her home with Peter B. 
Smith until some time after his marriage to the defend- 
ant? 

A. I think so. 

Q. Lunderstand that you are not able to recall] with 
certainty whether vou personally visited him at his house 
during that period, or not? 

A. No, I cannot recall. 

It is stipulated and agreed by and between the parties 
hereto, by their respective counsel, that the reading and 
signing of said deposition by the said witness is hereby 
expressly waived. 

GEORGE D. ROGERS, being first duly sworn, testi- 
fied as follows: 

Examined by Mr. Mercer: 

Q. Your name is George D. Rogers? 

A. That is my name. 
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Q. How long have you lived in Minneapolis? 

A. Forty years. 

Q. You were connected with the Chamber of Com- 
merce at one time? 


A. Yes, sir. 

Q. In what capacity? 

A. Secretary. 

Q. For how long a time? 

A. leven or twelve years; I don’t remember ex- 
actly. 


Q. And you have also been connected with the Mar- 
ket Record Company ? 


I have. 

Publishing the reports of the Chamber? 
Yes, sir. 

You are connected with that Company yet? 
il am. 

Did you know Peter B. Smith in his lifetime? 
I did. 


Did you know him intimately in a business way ? 


Pore rerer 


Why, in a way, yes. I never did much business 
personally with him. 

Q. Peter D. Smith was on the Board of Directors 
of the Chamber of Commerce for some time while you 
were Secretary, wasn’t he? 

A. He was. 


Q. State whether or not it is a fact that he was one 
of the prominent grain men and so considered here? 
A. He was. 
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Q. I suppose, Colonel, that you knew Mr. Smith’s 
reputation for business integrity ? 

A. I did. 

Q. During the years around 1900 and subsequent 
to that time? 

my. Yes, sir. 

Q. You may state what it was. 

Mr. Jackson: Objected to as immaterial and irrel- 
evant. 

A. His reputation was good. 

Q. You are referring to his reputation for business 
integrity, I suppose? 

mm iam. 

Q. The St. Anthony & Dakota Elevator Company 
was one of the larger elevator companies here, wasn’t it? 

A. Yes, sir. 

Q@. And he was manager of that for some years? 

A. He was. 

(Cross-examination waived.) 


It is stipulated and agreed by and between the parties 
hereto, by their respective counsel, that the reading and 
signing of said deposition by the said witness is hereby 
expressly waived. 

CLARENCE A. BROWN 

Being first duly sworn, testified as follows: 

Examined by Mr. Mercer: 

Q. Your name is Clarence A. Brown? 

A. Itis. 

Q: You live in Minneapolis and have been there 
_a good many years? 

A. Yes, sir. 
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Q. You are at present Manager of the St. Anthony 
& Dakota Elevator Company? 

A. Yes, sir. 

Q. And were with the Company during all the time 
Mr. Smith was Manager? 

A. During all the time. 

Q. You are familar with his signature and know 
it? 

A. Yes sir. 

Q. I show you this document, headed “Last Will 
and Testament” under date of January 10th, 1906, from 
the Probate Court files of Hennepin County, Minne- 
sota, and ask you to look at that signature and see if that 
is the signature of Peter B. Smith. 

Aes ltus: 

@. Under the witnesses on the left-hand side, I see 
the name C. A. Brown. Is that your signature? 

Yes, sir. 
And 8S. C. Cook’s? 
Yes, sir. 
You know Mr. Cook and his signature? 
Yes, sir. 
Did you and Mr. Cook sign that at the time Mr. 
Smith signed the Will? 
A. Yes, sir. 
Q. Do you remember what conversation took place 


ee ee 


at the time, if any? 
A. No conversation, as I recall; a simple statement 
from Mr. Smith that that was his will and he asked us 


to witness it. 
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Q. And you did witness it then? 

A. We did. 

Q. You knew Mr. Smith’s reputation for business 
integrity ? 

Mr. Jackson: Objected to as immaterial and irrel- 
evant. 

A. Yes, sir. 

Q. What was it? 

Mr. Jackson: The same objection. 

A. The very best. 

Q. And Mr. Cook died recently? 

A. This last fall or winter. 

It is stipulated and agreed by and between the par- 
ties hereto, by their respective counsel, that the reading 
and signing of said deposition by the said witness is here- 
by expressly waived. 

J.W. LAUDERDALE 

Being first duly sworn, testified as follows: 

Examined by Mr. Mercer. 

Q. You live in Minneapolis? 

me I do. 

Q. How long have you lived here? 

A. Thirty-three years. 
Q. You were acquainted with Peter B. Smith in his 
lifetime? 


Yes, sir. 


Visited back and forth in his home? 

Very frequently. 

Were you close friends, you and Mr. Smith? 
Yes, we were. 


OPrPoreor 


Did you in the course of the later years of Mr. 
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Smith’s hfetime, have any conversation with him about 
the matter of the complainant and her conduct with re- 
spect to the household affairs, etc., meaning by that the 
girl they called “Bess’’? 

Mr. Jackson: Objected to as incompetent, imma- 
terial and irrelevant. 

A. Yes, sir. 

Q. Now, did you have more than one conversation 
about that, that you recollect? 

A. No, sir, I had but one. 

Q. Who was present at that conversation? 

A. Mr. P. B. Smith, Mrs. Smith, my wife and my- 
self. 

Q. The Mrs. P. B. Smith to whom you refer is the 
Mrs. Smith living at the time of his death and who is now 
Mrs. Wallace? 

A. Yes, sir. 

Q. Mr. Smith, I believe, had been married three 
times? 

A. Yes, sir. 

Q. You know Mrs. Price, or “Bess” as they call 
her? 

A. Yes, sir. 

Q. Did you know her when she was Mrs. Donald 
McLain? 

Yes, sir. 
When she was Mrs. Price? 
I have known her, but have not met Mr. Price? 


You knew there were two boys? 


> O22 2 


Yes, sir. 
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Q. You may tell us as nearly as you can, where that 
conversation was? 

A. In the dining-room of Mr. Smith’s home on 
the corner of 16th St. and First Avenue South. 

Q. And vou can give us about the vear that it was? 


A. About the year—that is going to be a difficult 


proposition. I cannot recollect the vear, as it wasn’t 
fixed in my mind, but it was the time that he was—it 
was since he was married to the present Mrs. Smith. 
They previously lived in the house across the street, al- 
most directly across the street where the first Mrs. Smith 
died, and after he married the present Mrs. Smith they 
lived on the opposite side of the street on the corner; 105 
I believe was the numbr. 

Q. Do you remember how you happened to be in 
the dining-room at that time? 

A. Yes, it was Sunday evening. He phoned over 
to the house and asked Mrs. Lauderdale and myself to 
go over and take lunch. 

@. You were there Sunday night for lunch? 

A. Yes, sir. 

Q. While vou were at the table, this conversation 
took place? 

A. Yes, sir. 

Q. You may go ahead and tell us how it arose? 

Mr. Jackson: Objected to as incompetent, immate- 
rial and irrelevant; as it was not in the presence of com- 
plainant, and is hearsay. 

A. (No answer) 


Q. I suppose, of course, you took no written notes 
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of that conversation, it was just an oral conversation? 

&. Anvoral conversation. 

Q. Now, vou may tell us how that conversation 
came about and what your recollection of it is. 

A. Well, Mr. Smith, after we had been sitting at 
the table for some little time, Mr. Smith said, “Mr. 
T.auderdale, there is something I want to talk to you 
about that nobody knows anything about; I haven’t 
talked to anybody about it and it is simply setting me 
nearly crazy; and that is in regard to the actions of Bess 
and the reports that she is circulating in regard to my 
treatment of her. I think you know the family well 
enough and know me well enough, to know that I have 
done everything that I possibly could for Bess, and for the 
children, and it has got to the point where I must draw a 
halt.” That was, if I recollect rightly, it was after she 
had separated from Donald. I think I am correct about 
that, and he went on to relate the circumstance. He said: 
“T told her, now Bess, I will pay the house rent and will 
give you a certain amount of money, which will be lib- 
eral, for the maintenance of the house and you pay the 
bills and take care of the house just the same as though 
vou were in absolute charge of the house, which I want 
vou to be, and you pay the bills and I will grve you an 
allowance each month.” If he stated that amount, I 
cannot recall the exact amount, but if T remember rightly 
it was between $200.00 and $300.00 a month that he 
gave her a check for and he supposed everything was 
running along smoothly, until two or three months after 
that bills began to come to him for unpaid grocery bills, 
market bills, meat and other bills which she was supposed 
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to have paid from this allowance that he gave to her. 
Tfe said, “I paid them and protested to her for an ex- 
planation as to why she hadn’t paid them. She gave 
some excuse, I don’t recall what excuse she gave to me, 
but in my opinion it is largely on account of Donald’s 
habits.” He said he knew that Donald was gambling 
and that she had on two different occasions taken her 
mother’s (that was her own mother’s, not the present 
Mrs. Smith’s) coat, a diamond ring and several other 
articles and pawned them to raise the money to give to 
Donald; that she had done that twice, and, savs he, “It 
has got to that point where I have just simply got to 
stop; [ will not submit to it any longer. She has told 
different parties in regard to what I was doing and what 
I was not doing, and it certainly is not fair to me that she 
should circulate those stories, and I have no defense at 
all. The whole gist of the matter is that I am going to 
stop; I am not going to do anything more for them. 
As long as the children are in my house, I will take care 
of them, but further than that I must absolutely stop.” 
He sat there and the tears ran down his face as he was 
telling it. Now, that is about the conversation. It was 
simply to relieve his own mind apparently, have some- 
hody else know the condition that existed, rather than 
keep it shut up within himself. He was not a communi- 
cative man, and it is the only time I ever heard him men- 
tion a thing pertaining to Bess or his family matters. 

Mr. Jackson: I move to strike out that part of the 
answer which is not responsive to the question that was 
put and does not purport to repeat anything that Mr. 
Smith himself said. 
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Q. You were well enough acquainted with Mr. 
Smith to know whether he was a reticent man, or talked 
about his affairs generally ? 

A. I considered him a very reticent man. 

Q. This was the only time you heard him discuss 
the question? 

A. The only time. 

Q. Possibly Mr. Jackson’s motion might relate to 
the question of the way Mr. Smith appeared at the time, 
and I will ask you how he did appear at the time of that 
conversation. 

Mr. Jackson: Objected to as incompetent, imma- 
terial and irrelevant. 

A. He appeared very much wrought up and hurt. 

Q. Was that the time you say he cried? 

A. Yes, sir. 

Q. Do you recall whether there was anything said 
by him about whether or not it was advisable to give her 
further money? 

Mr. Jaskson: Objected to as incompetent, imma- 
terial and irrelevant. 

A. Yes, I think there was; he said “It isn’t justice 
to me nor to her to allow her to have money that she can 
spend according to her ideas. She is simply extravagant 
to the limit, and it isn’t safe for anybody to supply her 
with money calculating to meet her requirements, as it 
cannot be done,” or words to that effect. That is prac- 
tically the sentiment of it. ; 

Q. Do you remember what time in the year that 
was? 

A. ITcannot recall, I know we only lived about three 
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blocks away from them and my wife and I had walked 
over there Sunday evening, as we did frequently. 


CROSS EXAMINATION. 


Examined by Mr. Jackson. 

Q. The main thing, Mr. Lauderdale, as I under- 
stand you, that Mr. Smith complained of and said he felt 
he ought to tell you about, was the fact that Bessie had 
on two or more occasions given money to her husband to 
held him out of some gambling scrapes, which Mr. Smith 
had given her for household purposes; is that it? 

A. That was what brought the matter up; I pre- 
sume that had all bills been paid, he would have had no 
occasion to criticize her, if she didn’t exceed the limit that 
he allowed her for household expenses. 

Q. About how long would vou say this conversation 
took place after the marriage of Mr. Smith to his third 
wife? 

A. I can’t tell; of course not a great while. It may 
have been—I should say it was within a year. I can’t 
even recall the year that he was married. 

Q. Did you know, Mr. Lauderdale, that shortly 
after the marriage of Mr. Smith to his third wife, Bes- 
sie took an engagement on the stage and was away from 
home some eight or nine months in that connection? 

A. Yes, sir. 

Q. Would it be your recollection that it was during 
that period this conversation occurred ? 

A. My recollection is that it was prior—I can’t 
recall whether it was prior—I think it was after she ac- 


520 Elizabeth M. Price, 


cepted her engagement. I think so, although I am 


not positive—after she went on the stage. 

Q. Now, if I understood you correctly, the main 
reason given by Mr. Smith for his mentioning these 
things to you was that he felt it was only justice to him 
that some of his friends should know that Bessie was 
using money that ought to have been used for other 
purposes, to help her husband out of some of his gam- 
bling serapes?@ 

Mr. Mercer: Objected to as not in accordance with 
the statement of the witness. 

A. (No»answer.) 

Q. Isn’t that the substance of it? 

A. No, I don’t think it was. As I remember it 
now, this explanation of his, or his statement to myself 
and wife, was not brought out immediately after the 
spending of his money recklessly by Bess, but after an 
accumulation of instances or things that had occurred 
that brought him to the point where he had reached a 
limit as\to what he was willing to do for her. I had 
never known prior to that, as to this pawning of the 
jewelry or anything in regard to the household ex- 
penses, and it had occurred some time prior. 

Q. That was something that had occurred during 
Bessie’s mother’s lifetime? 

A. No, sir; after her own mother’s death and while 
she was acting as his housekeeper. 

Q. Iam trying to get at the approximate date of 
this conversation. 

A. If I knew when they left—I don’t know as to 
the death of Mrs. Smith, whether it was the same vear, 


vs. Marie Dewey Wallace, Hed 


but think it was, they gave up the house they lived in and 
moved across the street; but as to dates, I cannot recall 
them even approximately. 

Q. Did you see Mr. Smith during the summer 
months which followed the death of Bessie’s mother, who 
died in June, 1900? 

A. Yes, I saw him frequently. 

Q. Bessie and her husband, Dr. MacLean, were liv- 
ing with Mr. Smith during that summer, were they not? 

A. Yes, sir. 

Q. And Bessie had at that time one boy, a little child 
about three or four months old—the child was born in 
March, 1900? 

pee XS. 

Q. Now, did you know anything of the circum- 
stances of Dr. MacLean’s leaving Minneapolis that fall? 

Mr. Mercer: Objected to as not proper cross exam- 
ination. 

A. I knew nothing about it only what Mr. Smith 
told me, and that was— 


Q. When was it he told you? 


A. It was after he went away. Whether it was the 
same evening or not, I don’t know. At this time he 
told me, he said, “I have got completely disgusted with 
his actions and I told him, ‘Now, Donald, there is one 
thing you have got to do; you have got to leave this 
house. I will buy you a railroad ticket to any place you 
want to go, it doesn’t make any difference where it is; 
you name the place and I will give you transportation 
and money enough to pay your other expenses until you 
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get there, but 'I have stood it here with you just as long 
as I can.” 

Q. Now, what is your best recollection as to whether 
this statement that you have just repeated was made 
by My. Smith in the same conversation as the other 
statements which you made before? 

A. My recolicction is that the statement in regard to 
Donald’s going away was made prior to statements he 
made in regard to the matters pertaining to Bess. When 
Donald went away, I think it was only a short time 
afterwards—TI guess it was generally known that Donald 
was inclined to be sporty and that when he went away 
the cause was known to others outside of the family, and 
that he got to that point where he was tired of it and sent 
him away. 

Q. Now, Donald MacLean left Minneapolis in the 
fall of 1900. Peter Smith didn’t marry his third wife 
until May, 1902, and it was some time after that, if I 
understand vou right, that Mr. Smith called you over to 
his house for the purpose, or in part at least, of making 
these complaints to you about what Bessie had done 
to help her husband out of gambling scrapes over two 
years before. Is that right? 

A. It was after Donald went away and of course 
after he was married to the present Mrs. Smith. 

Q. Did My. Smith say anything to you either at 
that time or any other, about his insisting on Bessie get- 
ting a divorce from Dr. MacLean? 

Mr. Mercer: Objected to as not proper cross-exam- 
ination, irrelevant and immaterial in this case. 

A. I don’t recall that he did. I don’t reca}i that he 
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ever made a demand—that he ever told me that he made 
a demand to Bess that she should get a divorce from Dr. 
MacLean. I don’t recall it at all. 

Q. You think it was shortly after the death of 
Bessie’s mother that Mr. Smith moved from one house 
to another ? 

A. Idon’t know. They didn’t live a great while— 
whether it was before he had married the present Mrs. 
Smith and he took her immediately to the house across 
the street, or not, I don’t recall; or whether they lived 
for a time in the house where the second Mrs. Smith 
had died, or not, I cannot recall. 

Q. I will ask you if you can give us the location of 
those two houses; if you remember the street and num- 
bers, I would be glad to have you give them, but if not, 
describe as well as you can. 

“A. The house that he lived in when the second Mrs. 
Smith died, was the third house from the corner of First, 
or Marquette Avenue and facing south on 16th Street. 
The house that he moved to was a house almost directly 
opposite, only a little nearer to the corner of First Ave- 
nue. The number of that house was 105 16th Street 
Kast. ‘I think that is the number, the house does not 
front on First Avenue. 

Q. You don’t happen to remember the number of 
the first house? 

A. No, I don't. 

Q. This conversation that counsel asked you about 
and which you testified to first, are you able to say 
whether that was before or after Bessie’s marriage to 
Price out in California? 
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A. lt wWaseprior. 

Q. What was prior? 

A. It was prior to her marriage with Price. 

Q. Was Bessie living at home at that time, with 
Mr. Smith in his house, at the time of this conversation ? 

A. The children were there, and if my recollection 
is correct—I won’t be positive as fourteen or fifteen 
years is a good while to go back—my recollection is that 
Bessie was at that time with this theatrical company. 
I think I am right about that, she was not at home at 
that particular time, but the children were there. 

Q. Now, Mr. Lauderdale, Mr. Smith didn’t make 
any complaint to you, did he, about Bessie’s extrava- 
gance or conduct in any respect during the period that 
she was with the theatrical company ? 

A. No, I don’t recall that he did. 

Q. (IIsn’t this the fact: That during the time that 
she was with the theatrical company, which I understand 
to have been eight or nine months, that during that time 
Mr. Smith sent her an allowance of $15.00 a week in 
addition to whatever she received from the theatrical 
company? IJsn’t that vour understanding? 

A. I don’t recall. 

Q. But at all events, there was nothing in what Mr. 
Smith said to you to lead vou to infer that there was 
any new cause for complaint on the score of extray- 
agance or any other score, which had come up since she 
had gone to earn something of a living with this the- 
atrical company, was there? 

A. Mr. Smith was a very generous man and as long 
as Bessie was reasonable, he was more than willing— 
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Q. IThardly think that is responsive to the question. 
Please read the question. 

‘(Question read. ) 

A. I don’t think there was. 

Q. There is no way by which you can locate or fix 
the date of this conversation any closer than you have 
already done, is there? 

A. I don’t think there is. 

Q. And if I understand you right, it might have 
been at any time within a vear or more after the mar- 
riage of My. Smith to the present defendant; is that 
right ? 

A. I would fix the time then, as between the time 
that she went on the stage and prior to her leaving it. 

Q. ‘Then, if L understand vou, it would be your best 
recollection that that conversation took place while Bes- 
sie was with the theatrical company? 

“A. I think it was; to the best of my recollection, I 
think it was. 


RE-DIRECT EXAMINATION. 
By Mr. Mercer. 


Q. Myr. Lauderdale, you have spoken of Marquette 
Avenue and you have spoken of First Avenue. At the 
time that Mr. Smith lived down there, the avenue that 
you now designate as Marquette Avenue was named 
First Avenue South? 

A. Yes, sir. 

Q. You may state whether or not Mr. Smith, in his 
conversation laid stress upon the fact that he had heard 
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of stories Bess was telling about him just previous to 
that? 

Mr. Jackson: Objected to as not proper re-direct 
examination and leading; also as irrelevant, immaterial 
and incompetent and hearsay. 

A. (Noanswer.) 

Q. Tell us what the fact is of how he spoke of hear- 
ing things that she had been saying, that he thought were 
not just to him? 

A. The occasion for that remark was—he had in- 
vited us to go over there for lunch as he wanted some- 
body outside of their own family to know the conditions 
and to be able to fully understand any stories that might 
come to them that Bess was telling about her treatment 
at his home. 

Q. I believe I didn’t ask you the nature of your 
business. You are with the Yale Realty Company? 

A. Yes, sir. 

Q. And you had known Peter B. Smith, I suppose, 
for a good many years? 

A. Yes, I had known him for a great many years. 

Q. Do you remember of having any conversation 
with Mr. Smith after Bess went West, as to whether 
or not he was contributing to her support then? 

Mr. Jackson: Objected to as immaterial and irrel- 
evant and leading. 

A. Yes, he did. 

Q. Now you may tell us what that conversation 
was. 

Mr. Jackson: Objected to as incompetent, imma- 
terial and irrelevant. 
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A. He told me that he had made an arrangement 
to send Bess and the boys West, they wanted to go West 
to her father, who was to contribute $50.00 a month and 
he was to contribute $50.00 a month for the support of 
Bess and the children. THe had made arrangements with 
her father to each contribute $50.00 a month toward the 
support of Bess and the children, and he said they sent 
them West and he said that from some misfortune that 
her father had, he wasn’t able to contribute his portion 
of the money, $50.00 a month, but that he had supplied 
the whole amount; he had sent Bess a check for $100.00 
a month himself and did so up to the time that Bess had 
married Price; and he said after she had married, he 
felt as though his obligation had ceased. 

Q. And this was after she had married Price that 


this conversation took place? 


A. That was after she had married Price. 
RE-CROSS EXAMINATION. 
By Mr. Jackson: 


Q. About when was this conversation? 

A. Can’t recall the date; it was after she married 
Price. 

@. J think vou used the expression that “they,” 
which I infer meant Bessie and her children, wanted to 


go West?” 


A. Yes, sir. 
Q. Now, are you confident that that is the way he 


put it? Was it not that he wanted them to go West? 


A. My recollection is that my statement was cor- 
rect; that they wanted to go West. 
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@. You were quite intimate, as I understand it, 
at Mr. Smith’s home after his marriage to this last wife. 
Now, I will ask you first, at the conversation that you 
first testified to on the Sunday evening that you were 
asked over there, what part did Mr. Smith’s new wife 
take in that conversation ? 

A. "No part: 

@. She didn’t say anything at all? 

A. No, sir. 

Q. You had, however, been in the habit of visiting 
Mr. Smith’s home during the nearly two years after the 
death of Bessie’s mother and during which time Bessie 
was acting as his housekeeper? 

A. Yes, sir. 

Q. And during all of that time Mr. Smith had never 
made any complaint to you about Bessie’s conduct or 
anything about it? 

x. No: 

Q. On the contrary, during all of that time he 
seemed to be fond of her, wasn’t he? 

A. Tle always was. 

Q. And treated her really as he would treat his own 
daughter ? 

A. Yes, sir. 

Q. And was fond of the children? 

A. Yes, exceptionally so. 

Q. And it was only after his marriage to his new 
wife that this old matter of two or three years before 
was raked up and made the subject of special conversa- 
tion with you? 

Mr. Mercer: Objected to as calling for the conclu- 
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sion of the witness and not proper cross examination, and 
an attempt to twist the meaning of the testimony. 

A. (No answer.) 

It is stipulated and agreed by and between the par- 
ties hereto, by their respective counsel, that the reading 
and signing of said deposition by said witness is here- 
by expressly waived. 

Adjourned until March 27th, 1915, at 10 o’clock 
A. M. 

March 27th, 1915, 10 o’clock A. M. The hearing 
in above matter set for this hour, is continued until Marcly 
29th, 1915, at 10 o’clock A. M., by consent of counsel 
for parties hereto. 

March 29th, 1915. 10 o'clock A. M. The hearing 
in above matter set for this hour, is continued until 
April 10th, 1915, at 10 o’clock A. M., by consent of 
counsel for both parties. 

Deposition of Mrs. Anna Wright, taken before me, 
S. K. Phillips, a Notary Public in and for Hennepin 
County, Minnesota, April 10th, 1915, pursuant to the 
annexed stipulation. 

MRS. ANNA WRIGHT, being first duly sworn, tes- 
tified as follows: 

Examined by Mr. Mercer: 

What is vour name? 

Anna Wright. 

You live n Minneapolis now? 

Yes, I have been here four years. 

You were the wife of Mr. E. A. Wright? 


Yes, sir. 


POrOre 
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In 1902 and 1903, I suppose? 
Yes, sir. 
Where did you live during that time? 
Minneapolis. 
(In 1902 and 1903? 
We lived in Canton, Ohio. 
How long did you live there? 
We were there ten years, but Mr. Wright’s 
business called him other places very often. We were 
in Kansas City a while, and also in Memphis. 
Q. So that the residence, though, in Canton, was 


~OrOroOre 


about ten years? 

A. Yes, sir. 

Q. Were vou related in any way to Peter Bi 
Smith’s wife, who was the mother of Elizabeth Price? 

A. His wife was my youngest sister. 

Q. That is, Ms. Price’s mother was your youngest 
sister ? 

A. Yes, my youngest sister. 

Q. Did you know Peter B. Smith? 

A. Yes; sir. 

Q. Did you know him along during the whole time 
that he was married to Bess’s mother? 

A. Yes, sir. He sent for me, I was here when my 
sister passed away. 

Q. Now, since Mr. Smith died, your husband died, 
did he not? 

Ae OW esacit. 

Q. Do you know what became of such letters as 
were preserved by Mr. Wright, to the time of his death? 

A. I don’t know. After his death, when the home 


us. Marie Dewey Wallace, eu 


was broken up 


you usually destroy those things be- 
eause you think vou will never want them again—TI had 
his brother help me destroy a great many papers, think- 
ing I would never want them again. 

Q. Ihave made inquiry before of you, to see if you 
knew where there was a letter under date of February 
16th, 1908, from Mr. Smith to Mr. Wright about the 
eare of Bess and the children. Do you know anything 
of where such a letter is now? 

A. Ihave no recollection; I remember of his writ- 
ing such a letter. 

Q. You remember Mr. Smith wrote such a letter? 

Mr. Jackson: ‘I move to strike out the last answer as 
not responsive to the question. 

Q. State whether or not you know whether Mr. 
Wright received a letter from Mr. Smith in regard to 
Bess and the children. 

Mr. Jackson: The last part of the question I object 
to as calling for the contents of a written instrument and 
not the best evidence. 

A. (No answer.) 

Q. Do you remember that Mrs. Price, before she 
married Mr. Price, was on the stage for something like 
a vear? 

A. Yes, sir. 

Q. And do you remember whether or not about the 
time she was on the stage, your husband received a let- 
ter from Mr. Smith respecting her? 

A. i remember we received a letter asking us to— 

Mr. Jackson: One moment, please; I object to any 
testimony being given as to the contents of the letter, 
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it is not responsive to the question, is mcompetent and 
not the best evidence. 


Q. The question I asked first was whether or not 
you remembered his receiving a letter from Mr. Smith 
about that time. 

”a. essen: 

Q. Through the mail, of course, I suppose? 

Aw Yes, sir. 

Q. Now, are you able to tell us whether that letter 
is still in existence—the original; do you know where it 
can be found? 

A. No, I do not. 

Q. What is your best judgment as to whether any 
letters written to Mr. Wright were preserved after you 
moved? 

Mr. Jackson: Did you ask her as to her best judg- 
ment? 


Q. I want you to tell us what your own best knowl- 
edge is as to whether any of Mr. Wright’s letters which 
were in existence at the time he died, were preserved. 


Mr. Jackson: Unless that question calls for an an- 
swer as to whether the witness does or does not know— 
of course that '!I don’t object to. If you ask her whether 
she knows whether the letters have been destroyed or not, 
I will not object to that; but any conjecture or guess on 
her part as to the destruction, I should object to. 


Q. That question has become a little confused. I 
will ask you another one, Mrs. Wright. Do you know 
of any letters that Mr. Wright received during his life- 
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time which have been preserved—letters from Mr. Smith 
which have been preserved to this time? 

ex No, sir. 

Q. When the letters were destroved, after your hus- 
band’s death, which were destroyed, did you save out any 
Ietters that you found? 

A. No letters at all. 

Q. Now, I will ask you to tell us whether or not you 
corresponded frequently with Mr. Smith—whether Mr. 
Wright corresponded frequently with Mr. Smith before 
he died? 

A. Quite often. 

Q. And so far as you know, are any of those letters 
now in existence? 

me NO, Sir. 

Q. Do you remember a letter written by Mr. Smith 
to Mr. Wright respecting the care of Bess and the chil- 
dren? 

A. Yes, sir. 

Q. Do you know about when that was, about what 
time, with respect to the time Bess was on the stage? 

A. It was about the time that Bess went on the 
stage. 

Q. Do you recollect some of the substance of that 
letter, or any of the substance of it? 

A. Itwas after Mr. Smith, my brother-in-law, mar- 
ried Mrs. Wallace, now, and she was not fond of children 
and he said that she preferred not to have the children 
around and wanted to know if Uncle Ed and Aunt Anna 
wouldn’t take those children and care for them. 
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Q. Referrmg to Mr. Wright and yourself? 

A. Yes, sir. 

@. Do you remember whether or not Mr. Smith 
came down to Canton to talk with you and your hus- 
band? 

A. Well, he visited us once but not to talk about 
things of that kind. 

Q. And you didn’t have any conversation with him? 

x No 

Q. Did he say anything about whether or not—in 
that letter—anything about whether he was willing to 
pay for caring for the children and Bess? 

A. Yes, he said he would send us a check for so 
much a month, he would hire a maid for them—a nurse 
for the children—and if there were any expenses he 
would cover them and just to let him know. 

Q. Was there anything said about what it was cost- 
ing him then, do you remember? 

A. I don’t remember. 

Q. Do vou remember anything else that was in that 
letter? 

A. No, sir. 

Q. You don’t remember any conversation you had 
with Mr, Smith about the matter of the care of Bess and 
the children ? 


A. No, sir. 

Q. Did you and your husband take the children? 
A. “Nei 

Q. Why? 

M 


r. Jackson: Objected to as incompetent, imma- 
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terial and irrelevant and calling for the conclusion of the 
witness. 

A. My health would not permit. 

Q. Did he also ask you to take care of Bess, do you 
remember ? 

A. No, sir. 

Q. You don’t remember about anything he said 
about her? 

A. No. 

Q. If you should see a copy of that letter, do you 
think if you read it over it would refresh your mind so 
that vou would know whether it was the substance, or 
the same thing, or a copy of a Jetter which purported to 
be that? 

A. I might. 

Mr. Jackson: As I understand, Mr. Mercer, the 
purported copy shown the witness is in the handwriting 
of Mrs. Wallace, the defendant in this action, and it is 
presented to the witness on the theory that it is a copy 
made by Mrs. Wallace of an original letter written by 
Mr. Smith to Mr. Wright. Is that correct? 

Mr. Mercer: That is my understanding. I haven’t 
inquired of Mrs. Wallace personally or shown her that 
letter. I know that letter has been in our possession since 
the time the case was up before, and I am advised here 
that it looks like her handwriting. My understanding 
is that she copied it. 

Mr. Jackson: Is there a question before the wit- 
ness now? 


Mr. Mercer: No, there is not. The envelope which 
I have shown is marked Defendant’s Exhibit 7 and the 
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letter is marked Defendant’s Exhibit 8, and I expect to 
better connect those up at the trial so as to show whose 
handwriting it is and whether or not it is a correct copy. 

Q. Mrs. Wright, you have read this letter which 
I have shown you, marked on the corner Defendant’s 
Exhibit 8, just a few moments ago. I will ask you if 
you are able to tell whether or not that is a copy of the 
letter to which vou referred to in your testimony? 

A. Will vou repeat that again, please? 

(Question read) 

A. Well, I don’t know whether it is a copy or not. 
It is hard to tell. 

Q. Did you read the letter that vou testified about, 
the one that came from Mr. Smith to your husband about 
the children? 

A. About the children—sending the children? 

Q. Yes. 

A. Wes. 

Q. Do vou remember reading any letter that came 
to your husband from Mr. Smith that was substantially 
the same as this one you hold in your hand, Exhibit 8? 

Mr. Jackson: Objected to as incompetent, immate- 
rial and irrelevant. 

A. No, sir. 

Q. In reading this letter do you remember any 
conversation you had with Mr. Smith about the matters 
contained in this letter, about Bess or the children? 

A. No. . 

Q. Now, if I understood you correctly, when I 
talked with you, I understood you to tell me that Mr. 
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Smith came down and discussed these matters at one 
time with you and your husband? 

A. No, he never came to Canton. 

Q. He never came to Canton. 

A. No. 

Q. Then if I understood you correctly, you discussed 
some matters with him one time here at Minneapolis. 
Do you remember that? 

A. Yes. 

Q. And it was nota t Canton? 

A. No, not at Canton. 

Q. And it was not at Canton? 

me. Wo. 

Q. Do you remember what that conversation was, 
in substance what Mr. Smith said? 

A. No. 

Q. Was that before or after he married the last 
time, that you had the conversation here at Minneapo- 
lis? 

A. It was after he married Mrs. Wallace. 

Q. The woman who is now Mrs. Wallace? 

A. Yes, sir. 

Mr. Jackson: Her name was Mrs. Grahame before 
she married Mr. Smith, wasn’t it? 

Witness: I think so. 

Q. Was Mrs. MacLean present at any conversa- 
tion that you had about that matter? 

A. No. 

Q. Was that conversation with respect to the care 
of the boys? 

A. JI think Donald and Robert, then. 
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Q. Bess also? 
A. No, he didn’t ask us to take Bess. He expected 
to have Bess right in his home for his housekeeper. 
Q. At the time when vou talked about taking the 
boys? 
Yes, then she made up her mind to go on the 


A 

stage 

Q. He told vou he expected her as his housekeeper? 
max. Wies: 

Q. When was this? 

A. It was after my sister’s death. 

Q. After your sister’s death? 

me. Yes: 

Q. Do vou know where your niece is now, do you 
know where she is living now? 

A. Yes, she is in Washington. 

@. Have vou heard from her recently so that you 
know she has been there recently ? 

A. Yes, sir. I received a letter from her just a 
short time ago. 

Q. Since you talked with me? 

A. No, it was before that. 

Q. You understand the bovs are with her, too? 

A. Yes, the boys are with ther. 

Q. Did Mr. Smith say anything to you at any time 
vou talked with him, about him and Bess’s own father 
contributing to her support? 

Mr. Jackson: Objected to as immaterial and irrel- 


evant. 


A. No. 
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CROSS EXAMINATION, 


By Mr. Jackson. 

Q. Did you come to Minneapolis to live, Mrs. 
Wright, before Mr. Smith’s death? I think he died in 
August, 1908, wasn’t it; I don’t remember. At all 
events, do you know whether he was still living when you 
came to Minneapolis to live? 

A. That was about thirty years ago, and then we 
fert here. 

Q. Yes, but I am speaking about the time that you 
eame back; the last time you came to live here; was My. 
Smith alive at that time? 

A. No, that was after his death. 


It is stipulated and agreed by and between the par- 
ties hereto, by their respective counsel, that the reading 
and signing of said deposition by the said witness is here- 
by expressly waived. 

G. H. HEMPERLEY, 

Being first duly sworn, testified as follows: 

Examined by Mr. Mercer: 

Q. Mr. Hemperley, you are a deputy clerk in the 
District Court of Hennepin County of the Fourth Ju- 
dicial District in Minnesota? 

m lam. 

Q. How long have you been deputy clerk there? 

A. I have been emploved in the office there for 
twenty vears, but deputy for seventeen vears. I was too 
young when I went in to be sworn in. 


Q. Directing your attention to the records of that 
Court, No. 86488, the case of Elizabeth M. Maclean, 
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plaintiff, vs. Donald MacLean, Jr., defendant, a divorce 
case in which the judgment roll was entered on the 9th 
day of January, 1902, and in which Alexander M. Har- 
rison acted as Judge, I will ask you if you have searched 
the clerk’s office and the clerk’s records of that Court 
to ascertain whether or not the book upon which the 
Judge made his memoranda during the course of the 
trials—that is, the book which he used himself as a sort 
of personal docket—is in the records of the clerk’s of- 
fice? 

Mr. Jackson: T will object to the question in that 
form, assuming the existence of a book that I don’t know 
anything about. Mavbe there was and maybe there 
wasn’t such a book. All the witness could testify to, I 
think, would be as to whether there was or was not a book 
of the description given, in the custody of the clerk. 

Q. Mr. Hemperley, you may tell us whether or not 
it has been the practice for the Judge to have a book 
which is called the Judge’s docket, which he keeps dur- 
ing trials and makes such memorandums as he wants to 
make personally in that court? 


Mr. Jackson: Objected to as immaterial, irrelevant 
and incompetent, and calling for the conclusion of the 


witness. 
A. JT know they keep a minute book of their own. 


Q. And did during the time I refer to here? 

A. Yes, sir. 

Q. Each Judge kept one? 

A. We furnish the record ourselves; the blank 


book for them. 
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Q. The clerk furnishes the blank book? 

fe Yes; sir. 

Q. Now, have you searched for the book which 
Judge Harrison had during the time this case was tried? 

A. I did. 

Q. Did you find it? 

A. I did not. 

Q. Did you also investigate to see whether or not 
there was any transcript of evidence in that case? 

A. I did. 

@. Was there any? 

A. None filed. 

Q. Now, with respect to the case of Elizabeth M. 
Price vs. Marie Dewey Smith in which an order was en- 
tered on the 22nd day of January, 1909, by Frederick 
V. Brown, Judge, did you search the clerk’s office in 
that case to see if you could find the Judge’s minute 
book? 

A. I did. 

Q. Were you able to find it? 

A. I was not. 

Q. Was the search thorough in each of these in- 
stances 

m. Yes, sir. 

Q. Was there any transcript of a record in that 
case—I mean of testimony? 

A. None filed. 


(Cross examination waived) 


It is stipulated and agreed by and between the par- 
ties hereto, by their respective counsel, that the reading 
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and signing of said deposition by the said witness is here- 


by expressly waived. 
MRS. STELLA B. LAUDERDALE, 


Being first duly sworn, testified as follows: 


Kixamined by Mr. Mercer: 


OFOFOYrOPO 


Mrs. Lauderdale, what is vour given name? 
Stella B. 

And vour husband’s name? 

John W. 

You live in Minneapolis on Third Avenue south? 
Yes, sir. 

What number? 

1613. 

That is not far from the place where Peter B. 


Smith lived at the time his wife died who was the mother 


of Bess? 
A. 
Q. 


No. 
And not very far from where he lived after his 


last marriage, was it? 


POPOrPOrPOPRPOP 


No, right near. 

You knew Peter B. Smith? 
Yes, sir. 

And you knew his last wife? 
Yes, sir. 

And his next to the last wife? 
Yes, sir. 

And Bess? 

Yes, sir. 

He was married three times, wasn’t he? 
Yes, sir. 
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Q. Were your families friends? 

A. Friends? 

Q. Yes. 

A. Yes, very good friends. 

Q. Both as to Mr. Smith and as to both of the last 
wives, and also as to Bess? 

A. Yes, sir. 

Q. And I had to subpoena you to get you down 
here? 

me Yes; sir. 


Q. Do you remember a time when Bess was on the 


 stage—NMIrs. Price, it is now? 


me Yes, sir. 

Q. Do you remember going with your husband one 
Sunday evening over to lunch at the Smith residence, 
after he married the woman who is now Mrs. Wallace? 

A. Yes, sir. 

@. And do you remember a conversation taking 
place there about Bess, with Mr. Smith? 

A. Yes, sir. 


Q. You may tell us what you can that Mr. Smith 


said that evening? 


Mr. Jackson: Objected to as incompetent, imma- 
terial and irrelevant, and too indefinite as to time to en- 
able the plaintiff to meet it in any way. 


Q. Before there is any answer, I will ask you, Mrs. 


Lauderdale, if you can tell us any more definitely about 


when it was with respect, for instance, to the time when 
Bess was on the stage? 


A. Well, it is hard to remember to tell—it was the 
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first vear of Mr. Smith’s marriage to the present Mrs: 
Smith. 

Q. The first year? 

A. Yes, it was in that first year, I think, in the 
summer; he was married in May and it was along toward 
the last of the summer or fall, I should say. 

Q. Of the same year? 

A. Yes,as [can remember. It is quite a little while 
ago. 

Q. So that if he was married to Mrs. Grahame in 
May, 1902, it would be your best recollection that the 
conversation took place in that same fall? 

A. That fall, I would say, as near as I can remem- 
ber. 

Q. Some time during the summer or fall? 

A. Yes, it was late. 

Q. Was Bess present? 

A. “i. 

Q. Who was present? 

A. Just we four; Mr. and Mrs. Smith, Mr. Lauder- 
dale and myself. 

Q. Now, Mrs. Lauderdale, you may tell us if you 
ean, what that conversation was. 

Mr. Jackson: Objected to as incompetent, imma- 
terial and irrelevant. 

A. ‘(No answer.) 

Q. Mr. Smith was present during all that time, 


was he not,—and who brought up the conversation ? 
A. Mr. Smith. 
Q. Now, I will ask you to give us that eonversation, 


as best you remember it. 
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Mr. Jackson: The same objection. 

A. It was in reference to him feeling so badly about 
what Bess had done. 

Q. Now tell us, as far as you can, what Mr. Smith 
said and what was said by others. 

A. Well, it was in reference to—so much had been 
said about outsiders, and he said he didn’t care for the 
general opinion of people, but there were some of his in- 
timate friends that he would like to explain the situation 
to and let them understand; aside from that he didn’t 
care, and he went on to tell how extravagant she had been 
with money he had given her after her mother died, to 
take care of the house, how she had misused it and the 
way it had been spent and the many bills that had been 
contracted even aside from that, and the things that had 
been done—lots of things that I can hardly remember; 
but it was all pertaining to the way things had gone. 

Q. How did Mr. Smith appear during that conver- 
sation? 

Mr. Jackson: The same objection. 

A. Well, he felt bad. 

Q. He appeared to feel badly? 

A. Yes, very crushed and hurt, and he criea. 


CROSS-EXAMINATION. 


Examined by Mr. Jackson: 

Q. If I understand you, Mrs. Lauderdale, Mr. 
Smith had been married to his last wife, the present Mrs. 
Wallace, some three or four months at the time of this 


conversation 2 
A. As near as I can remember. 
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@. And the matter which you mention and the only 
specific matter which you mention, was something which 
had occurred two years or more before that time? 

A. Not so far back, but I think right straight along. 

Q. I understood you to say that after Bessie’g 
mother died, the thing that he complained of particularly 
was that she didn’t make good use of the money he gave 
her for housekeeping. after her mother’s death. Is that 
right? 

A. Not especially that time, Myr. Jackson, from that 
time right on many things—not especially the money but 
everything in connection with it. Up to the time he told 
us, right straight through that time. 

Q. Now, Bessie was not at home at that time? 

A. No. 

Q. She had gone upon the stage? 

A. “Wes: 

Q. At whose suggestion or request did you go over 
to the Smith home that evening ? 

A. I think Mrs. Smith called us up, or Mr. Smith. 

Q. Of course vou only know that she called you up 
by phone and invited you to come over, said they would 
like to have you come over that mght? 

A. Fortune 

Q. And the conversation was general, all four of 
you taking part in it? 

A. Yes, sir. 

Q. And this subject about Bessie, was that intro- 
duced in connection with an explanation of her going on 
the stage? 

A. II can’t remember in regard to that, but I think 
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Mr. Smith brought it up himself. He felt so badly that 
he wanted to tell us. 

Q. About her going on the stage? 

A. Not especially, maybe that was included. 

Q. That was just at the time—the end of the sum- 
mer or first of September that you refer to? 

A. I cannot be sure about that. 

Q. ‘They wanted to explain, to exonerate them- 
selves from any criticism because she had gone on the 
stage? 

Mr. Mercer: Objected to as assuming something 
the witness has not said. 

A. Not “they”; Mrs. Smith wasn’t in that at all. 
She listened the same as we did. It seemed to be freely 
on Mr. Smith’s part. 

. Now, did you know Mr. Smith at the time that 
he married Bessie’s mother? 

A. No, sir. 

Q. When did your acquaintance with him begin? 

A. Well, I think they had been married several 
years before we met them. I can’t tell just the year. 

Q. When you first became visiting acquaintances 
with Mr. Smith and his wife, the wife that he had then 
was Bessie’s mother? 

A. Yes, sir. 

Q. And was Bessie living at home at that time? 

A. Yes, sir. 

Q. How old would you think she was at that time? 

A. Well, about seventeen or eighteen; she might 


have been even younger. 
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Q. That was before her marriage to Doctor Mac- 
Lean? 

A. Yess sir. 

Q. Do you know about how long before—how long 
did you know the family in a visiting way, before Bes- 
sic’s marriage to Doctor MacLean? 

A. Jt may have been three or four years. 

Q. Now, by what name were vou introduced to 
Bessie? 

A. Smith; always. 

Q. So far as you know, she was always known as 
Bessie Smith? 

A. I never knew her other name. 

Q. Well, from the time of your first acquaintance 
with this family down to the time of the death of Bessie’s 
mother, were you quite intimate with them? 

A. Yes, sir. 

Q. Visited back and forth a good deal? 

A. Yess 

Q. Did you have any means of observing Mr. 
Smith’s attitude toward Bessie as to whether—well, what 
his attitude or manner was toward Bessie with respect 
to her at that time? 

Mr. Mercer: Objected to as not proper cross exam- 
ination. 

A. Very friendly, just like a father would be. 

Q. His conduct and manner toward her was just 
like that which you would naturally expect of an own 
father, was it? 

A. ies: 


Q. But as to her manner and conduct toward him? 
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A. It was just as nice as his was toward her. 

@. Such as an own daughter would naturally have 
toward her father? 

A. Yes, sir. 

Q. Now, during the time between the death of Bes- 
sie’s mother, which occurred I think in June, 1900, and 
this conversation that you speak of in the late summer 
or early fall of 1902, covering a period of two vears and 
some months, were vou frequently at Mr. Smith’s 
house? 

A. Yes, sir. 

-Q. And during that time until his marriage to Mrs. 
Grahame in May, 1902, who was apparently the house- 
keeper or mistress of the house? 

Mr. Mercer: Objected to as not being proper cross 
examination and no foundation laid. 

A. Bess. 

Q. During the winter of 1901 and 1902, that is, 
the winter immediately preceding Mr. Smith’s marriage 
to Mrs. Grahame, how often do you think you were at 
Mr. Smith’s house, Mrs. Lauderdale? 

A. Very often. I think he was at ours more than 
we were at theirs. 

Q. When he came to your house did Bessie some- 
times come with him? 

m Very often. 

Q. Did they ever bring the children, Bessie’s chil- 


A. Yes, sir. 
Q. Well, can vou give us an idea of about how 
often during that winter, vou met Mr. Smith and Bes- 
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sie either at their house or at yours,—in a general way,-— 
can you say about how often? 

A. My. Smith was at our house a great deal because 
ne and Mr. Lauderdale played cards together. He 
would come up,—he was at our house a great deal, per- 
aaps three or four times a week, and in the meantime 
we would go down and see Bess and the children. 

Q. Mrs. Lauderdale, during the whole time from 
the death of Bessie’s mother, during the nearly two 
vears following that when Bessie was keeping house for 
Mr. Smith and you were exchanging visits in the way 
vou have told us of, down to the time of Mr. Smith’s 
marriage to Mrs. Grahame, did Mr. Smith ever make 
any complaint to you about Bessie at all? 

A. ON. 

Q. <And it wasn’t until three or four months after 
his marriage to Mrs. Grahame that Mr. Smith became 
so affected by the recital of the wrongs which he had 
suffered at Bessie’s hands, that he was moved to tears 
on the occasion you speak of. Is that right? 

Mr. Mercer: Objected to as argumentative and 
not proper cross examination, and assuming something 
that the witness is not shown to know as whether he was 
ever in tears before, or whether Mrs. Smith had anything 
to do with it. 

A. I don’t think it all came at that one time; I 
think Mr. Smith had lots to contend with before that 
time in regard to Bess’s actions, but that was the time 
he opened his heart and complained, because we all 
knew that everything wasn’t just right there; every- 


thming wasn’t harmony up to that time. 
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Mr. Jackson: I move to strike out the answer of 
the witness except in so far as it is responsive to the 
question. 

My. Mercer: I object to striking any part of it out. 

Q. I asked you a few minutes ago if Mr. Smith 
had ever made any complaint to you or in your presence 
about Bessie, until this time you speak of, the late sum- 
mer of 1902, and I understood you to say “No.” Was 
I mistaken? 

“A. In this regard; not to come out and feel as he 
did. We being so intimate there— 

QQ. Mrs. Lauderdale, you are volunteering a good 
deal here that is not called for. I asked you the question 
as to whether Mr. Smith ever made any complaint to 
vou or in your presence in regard to Bessie, until this 
time, and understood you to say “No.” Is that right? 
Not a strong one like that; he never did. 

Did he ever make a weak one or any one? 


> 2 > 


(No answer.) 

Q. Did he ever, on any occasion, make any com- 
plaint to vou? If so, I will ask you to svecify the occa- 
sion and tell us what he said. I don’t want vou to argue 
about the matter, what you think may have been the 
case, I am simply asking what actually did take place. 
Ts it true or is it not true, as you testified a few minutes 
ago, that Mr. Smith never did make any complaint to 
you about Bessie until this time vou told us about? Is 
that true. or do you want to qualify it? 

A. I want to in this way; that there had been slight 
objections, but it wasn’t as strong as at that one time. 
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Q. Now, then, what one time do you refer to? Tell 
when it was and just what was said. 

A. JT cannot tell you exactly when, but when— 

Q. About when, as near as vou can tell? 

A. It was along before this one Sunday night— 

Q. Before or after his marriage to Mrs. Grahame? 

A. It was after Bess went on the stage. That was 
the trouble; it all came along in that same time. 

Q. You never did hear any complaint from Wig 
Smith until Bessie went on the stage; is that right? 

A. I can’t be sure. 

Q. Have you any recollection of any complaint 
ever being made by Mr. Smith about Bessie until after 
she went on the stage? 

A. L<an't beStre. 

Q. ave vou any recollection of anv at all? Do 
you now recall any complaint? 

A. You mean any little one? 

Q. Any kind of complaint made by Mr. Smith to 
you about Bessie before the time she went on the stage? 

A. Jn this way; Bess being young and perhaps she 


wasn’t using her best judgment,—as you would be with 
friends, they would naturally say little thmgs to you in 
that way. 

Q. But never in the way of a serious complaint 
or criticism? 

A. No, not until that Sunday night. 

REDIRECT EXAMINATION. 
By Mr. Mercer | 
Q. In the course of that Sunday night, was there 


anything said as to whether or not he had found that 
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money he had given Bess to run the house on, even 
down to the time he went away on his last wedding trip, 
had been used for other purposes? If there was any 
such thing said, tell us what it was. 

Mr. Jackson: Objected to as leading, incompe- 
tent, immaterial and irrelevant, and not proper re- 
direct examination. 

A. Yes, he did; he said the money had been used in 
many ways that he had given for the house. 

Q. Did you know about the time Bess went to 
Europe with her father and Mr. Ailes? 

fe.) 1 CS, sir: 

Q. And you knew about her marriage at that time 
to Donald MacLean? 

A. Yes, sir. 

Q. Do vou know when her own father came back 
to Minneapolis with her, after that marriage? 

A. I do not. 

Q. Mr. Smith, as I understood you, treated Bess 
kindly always, as far as you could see? 

i, @Yesysir. 

Q. And as well as you would expect anv step- 
father to treat a step-daughter? 

A. Yes, sir. 

Q. Did Mrs. Smith have anything to say in this 
conversation against Bess the night that Mr. Smith was 
talking to you? 

A. Not as I can remember. 

Q. As I understood you, you rather thought she 
telephoned vou to come over that night to supper? 


ial Elizabeth M. Price, 


A. I eannot be sure. She usually did for Wig 
Smith, but I wouldn’t be sure. 

Q. At any rate, it was customary in Minneapolis, 
when people were invited to supper, to have the invita- 
tion to come from the hostess? 

A. Yes, sir. 

Q. Did My. Smith ever say anything to you with 
respect to whether he was displeased as to Bess going 
on the stage? 

Mr. Jackson: Objected to as not redirect examina- 
tion, Incompetent, immaterial and irrelevant, and in- 
definite as to time and place. 

A. Yes, sir. 

Q. Mrs. Lauderdale, what did Mr. Smith say 
about her going on the stage? 

Mr. Jackson: Objected to as incompetent, imma- 
terial and irrelevant, and indefinite as to time and place. 

A. We objected strongly; was very much opposed 
to it. 

Mr. Jackson: I move to strike out the answer as 
not responsive to the question and a conclusion of the 
witness. 

Q. When was it that you heard him object to it? 

A. She had been on the stage. She was on the 
stage then. She was on before he realized it, I guess. 

Q. But he did tell you that he objected to it? 

A. Nessie 

Q. Now, during the time she was there as house- 
keeper that vou mention, he had a maid called Emily, 
did he not? 

A. Yes, sir. 
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Q. And you saw her here this morning at this of- 
fice? 

A. Yes, sir. 

@. And she stayed there as long as Bess stayed 
there? 

A. I wouldn’t be sure as to that. 

Q. You know she was there for some time? 

A. Yes, sir. 

Q. In addition to that, they had a nurse for the 
boys? 

im ES, Sif. 

Q. Did you ever see Bess doing any house work? 

Mr. Jackson: Objected to as incompetent, imma- 
terial and irrelevant, and not redirect examination. 

A. Not very much. 

@. Did you ever see her doing anything toward 
the house work, in the management, such as an employed 
housekeeper would ordinarily do? 

Mr. Jackson: The same objection. 

A. Yes, I have heard her order the things for the 
day. 

Q. But in the main did she, so far as vou could 
see, do very much work herself about the house? 

Mr. Jackson: Objected to as incompetent, imma- 
terial and irrelevant and not proper redirect examina- 
tion. 

Ewe No, 

RECROSS EXAMINATION. 


By Mr. Jackson: 
Q. I understood you to say just now that you 
thought Bessie went on the stage before Mr. Smith 
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really knew it. Why do you say that? 
A. Because, as I remember, she was on the stage 
before he knew it. I heard him say so. 
Did you hear him say that? 
Yes, sir. 
When? 
It must have been one time at our house. 
At your house? 
Yes, sir. 
On this Sunday evening at their house? 
No. 
Before or after that Sunday evening? 
I can’t remember exactly. 
He didn’t tell vou then that before Bessie went 
on the stage he agreed with her that he would send her a 
check each week for the same amount that she might 


PrPOrOroerare 


engage with the manager for? 

A. No, sir. 

Q. He didn’t tell vou that? 

A Nowsin 

.Q. He didn’t tell you that he had fully approved 
and consented to Bessie trying her luck on the stage? 

Aw “Noein: 

Q. But vou testified that he did actually tell vou 
at your house that he didn’t know Bessie was going on 
the stage until after she had begun her engagement? 
Do you mean to do that? 

A. Not positively that he didn’t know, but he didn’t 
like it. 
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REDIRECT EXAMINATION. 

By Mr. Mercer: 

Q. During the time that Bess was on the stage, the 
two children and the nurse were there with Mr. and 
Mrs. Smith? 

A. Yes, sir. 

Q. And stayed there in the house with them? 

i, Yes, sir. 

Q. Mrs. Smith had the oversight of those children 
at that time? 

A. Yes, sir; and she was very good to them. 

Mr. Jackson: I move to have that answer stricken 
out as not responsive. 

Q. How did Mrs. Smith, so far as you could tell, 
appear to treat the children? 

A. Very well. 

Q. On all occasions? 

A. Yes, indeed. 


RECROSS EXAMINATION 


By Mr. Jackson: 

Q. About this matter of housekeeping, you were 
your own housekeeper at your house for yourself and 
husband? 

A. Yes, sir. 

Q. Now, when people came to visit you, you didn’t 
make any great display of what you were doing in your 
capacity as a housekeeper, I suppose, while you were 
entertaining visitors, did you? 

A. I tried to have it as nice as I could. 
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Q. People who came to call on you wouldn’t be 
likely to see what you were doing as a housekeeper? 

A. Not for a lunch. I wouldn’t be working then. 

REDIRECT EXAMINATION. 

By Mr. Mercer: 

Q. I suppose it was customary to have a little dif- 
ference between a person who was the wife of the man 
ef the house and an employed housekeeper, wasn’l it? 

A. Yes, sir. 

It is stipulated and agreed by and between the part- 
ies hereto, by their respective counsel, that the reading 
and signing of said deposition by the said witness is 
hereby expressly waived. 

EMILY CARLSON, 

Being first duly sworn, testified as follows: 

Fixamined by Mr. Mercer: 

Q. Your name is Emily Carlson? 

A. Yes, sir. 

Q. You live in Minneapolis? 

mm. Wes, Sir. 

Q. Were you employed in the home of Peter B. 
Smith in Minneapolis at one time? 

Y eyes 

For how long a period of time? 

I came there in 1897 and left in 1907. 
Came in 1897 and left in 1907? 

Yes, sir. 


So that you were there while Bess was there? 


ee 


Yes, sir. 
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Q. At least part of the time while she was there? 

“A. Yes, sir. 

Q. You stayed there constantly during those years, 
I suppose? 

A. I might have been away two weeks at a time 
once in a while. I went to Sweden in 1895 and came 
back in 1896 in the spring. 

Q. That is, 1905 you went to Sweden? 

A. Yes, before Christmas and came back in the 
spring. 

Q. But outside of that and just a few days at a 
time, you were constantly there at the house for those: 
ten years? 

Yes, sir. 

In what capacity? 

I was doing general house work to begin with. 
General house work to begin with? 

Yes, sir. 

That was in the lifetime of Mr. Smith’s wife who 
was the mother of Bess, as they call her? 

A. Yes, sir. 

Q. Now, after that did you work—did your posi- 


OroOror 


tion change after that? 

I did the same thing. 

All the time? 

Yes, sir. 

Did you do all the housework for the house? 
Yes, sir. 


OPrPoOoFro> 


And did you have anything to do with ordering 
the groceries or things of that sort? 
A. Yes, most of the time. 
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Q. After Bess’s mother died, what did you have to 
do with respect to the house work; did you do it all? 

A. The same thing. 

Q. You did all the house work, up stairs and 


down? 
A. Yes, sir. 
Q. And the cooking? 
A. Yes, sir. 


Q. And after that Mrs. Smith died, the family 
consisted of Mr. Smith and Mrs. MacLean part of the 
time, and Mr. MacLean part of the time? 

A VY es: ssi: 

Q. And Donald MacLean, and later the two boys? 

A. Yes, sir. 

Q. Now, was there any other person employed to 
assist in the work, as a nurse or anything of that sort? 

A. Yes, sir. 

Q. Had charge of the two boys? 

A. Yess: 

Q. Was there a nurse there constantly while the 
boys were there? 

A. Yes, sir. 

Q. You didn’t have to look after the boys? 

Aw’ NS, sir. 

Q. Did the nurse do that completely, so far as you 
can tell? 

A. Yess sir: 

Q. Now during this period, who generally ordered 
the groceries and did the things of that sort? 

Mr. Jackson: Objected to as immaterial and ir- 
relevant. 
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A. After the mother died? 

Q. After the mother died. 

A. I did it most of the time. 

Q. About what time of day would you have break- 
fast? 

Mr. Jackson: Objected to as immaterial and incom- 
petent. 

A. About eight o’clock. 

Q. And what time of day would Bess rise, as a gen- 
eral thing? 

Mr. Jackson: Objected to as immaterial and irrele- 
vant. 

A. Somethimes— 

Q. In time for breakfast with Mr. Smith? 

Sometimes and sometimes not. 

Q. How about the usual or general thing: did she 
usually get up? 

A. She got up more than she stayed in bed. 

Q. How about the boys; would they be up? 

A. They would be down. 

Q. They would be down before Mr. Smith had his 
breakfast, I suppose? 

A. Donald was always down. 

Q. Now, you stayed on there until Mr. Smith 
married the woman who is now Mrs. Wallace? 

A. Yes, sir. 


Q. And Bess stayed there some little time after 


A. Some little time, ves. 
Q. Did Bess have anything to do with the house- 
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keeping after Mrs. Smith came there, the new Mrs. 
Smith? 


A. No, she did not. 

Q. The nurse still stayed for the boys? 
A. Yes, sir. 

Q. What did she do after that? 

A. Bess? 

Q. Yes. 

A. 


Well, I could hardly tell vou. Sometimes she 
took care of the boys a little while and she went about, 
back and forth, I don’t know what she did when she 
went out. Sometimes friends would come and see her. 

Q. Was that about the same as it was before Mr. 
Smith married ? 

ms WW es, sir. 

Q. Did you see much change in what she did to- 
ward the house work, the management and so forth, 
after the marriage,—after Mr. Smith married— 

A. I didn’t notice; I went on and did my work the 


same as usual. 

Q. What I am getting at is, was there anything 
in particular that Bess did do while she was living there 
after her mother died and before the new Mrs. Smith 
came in, toward running the house, that she didn’t do 
afterwards, that you know of? 

A. After Mrs. Smith came in I don’t know that 
she ran the house at all. 

Q. What did she have to do with running the house 
before; that is what I am trving to get at. 

A. She was supposed to be the housekeeper, sup- 
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posed to be the head of the house. That is what Mr. 
Smith told me. 

Q. Mr. Smith told you she was to be housekeeper? 

A. Yes, the same as Mrs. Smith had been. 

Q@. And so far as the work was concerned for the 
house, you did that, and the nurse did it for the boys? 

A. Yes, sir. 

Q. You may tell us whether or not you knew of 
any difficulty between Mr. Smith and Bess after he 
eame back from his wedding trip. 

A. I never witnessed anything. 

Q. Did you hear any talk? 

A. I didn’t hear anything. 

@. Did you know anything about Bess allowing a 
lot of bills to accumulate for the housekeeping about 
that time? 

Mr. Jackson: Objected to as immaterial and ir- 
relevant. 

A. I heard something from other people but never 
heard her say it. I didn’t know anything about it. 


CROSS EXAMINATION 


By Mr. Jackson: 

Q. During the two years, practically, between the 
death of Bessie’s mother and Mr. Smith’s marriage to 
the present Mrs. Wallace, did Mr. Smith have a good 
deal of company there evenings at the house, did friends 
come in? 

A. Same as usual, as far as I can remember, quite 
a few men came there. 


Q. The same as usual? Of course we don’t know 
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anything about what “usual” was. Is it a fact he used 
to have a good many friends come to the house evenings? 

A. Yes, sir. 

Q. He used to have gentlemen friends come to the 
house to play cards, did he, a good deal? 

A. Yes, sir. 

Q. And on those occasions do you know whether 
Bessie would be in the room with them and taking part 
in their amusements, etc. ? 

A. Yes, she stayed right with them. 

Q. And they had entertainment, I suppose, things 
to eat and drink, etc.? 

A. Yes, always. 

Q. Did Bessie look after that matter of the ar- 
rangement of the things for them to eat and drink, do 
you know? 

A. I got the lunch ready. They ordered it and 
I got it ready. 

Q. Who ordered it? 

A. Mr. Smith and Bessie Smith. 

Q. By the way, I was going to ask vou, during the 
time that you were there and before Bessie’s marriage 
to Doctor MacLean, how was she commonly called by 
people who came to the house? 

A. Bessie Smith. 

Q. Called Bessie Smith? 

A. Yes, Bessie Smith. 

Q. Mr. Mercer has asked you whether she did any 
of the actual work about the house, or something to that 
effect. Did I understand you to say that her position 
in the household was practically the same as her mother’s 
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position before her death as the head of the house? Is 
that right? 

A. That is what Mr. Smith told me, that Bess was 
going to go on the same as usual. 

Q. Did Bessie receive the visitors who came to the 
house, as the lady of the house, and so forth? 

A. Yes, sir. 

Q. And her position that which is ordinarily occu- 
pied by the daughter of a father whose house it is? 

Mr. Mercer: Objected to as not proper cross ex- 
amination and no foundation laid. 

A. As far as I could understand. 

Q. What have you to say, Emily, as to Mr. Smith’s 
attitude and conduct toward Bessie and her children, as 
to whether he seemed to be found of them or otherwise? 

Mr. Mercer: Objected to as incompetent and rot 
proper cross examination. 

A. Yes, he loved her children. 

Q. What was his conduct and attitude toward her? 

Mr. Mercer: The same objection. 

A. I didn’t see anything out of the way. They may 
have had a few words, but not any more than any other 
family, that I could see. 

Q. What I want to get at is whether the conduct 
and relations between Mr. Smith and Bessie were or 
were not similar to those between father and daughter 
ordinarily ? 

A. That is what I understood. 

Q. Did she appear to be fond of him and attentive 
to him? 

A. Yes, sir. 
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Q. And how did he appear to be toward her? 

Mr. Mercer: The same objection. 

A. Just the same as a father would be. 

Q. You have seen families, have you not, where 
the mother had died and the father and daughter would 


carry on the home, vou have seen such families and 
known such families? 


A. J have never worked anywhere before. 

Q. Have you known of such cases? 

A... Wéesaeir. 

Q. What I want to get at is whether the relation 
between Mr. Smith and Bessie appeared, so far as you 
could see, to be as it would be between father and daugh- 
ter ordinarily who are fond of each other and did their 
duty by each other? 

Mr. Mercer: Objected to as calling for the con- 
clusion of witness, no foundation laid for it, grouping a 
lot of questions together and not proper cross examina- 
tion. 

A. As far as I could understand. I was with them 
very little because I had plenty of work to do and kept 
my place in the kitchen where I belonged. 

Q. You spoke of a nurse girl. What was her 
name? 

A. The last one? 

Q. I didn’t know there was more than one. 

A. Yes, there was quite a few. The last one, her 
name is Mrs. Hanna Newstrom. 

Q. Was there another one before that? 

A. Let me think. I cannot think who was before 
that. I believe her name was Amanda Horn. 
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Q. Do you think she was the nurse before Hanna 
Newstrom? 
A. Yes, sir. 
REDIRECT EXAMINATION. 
By Mr. Mercer: 


Q. In the course of your work there, during the 
time that Bess was housekeeper, vou practically went 
ahead and did as you pleased about running the house? 

A. I did, yes. 

Q. Now, did you know anything about the plan of 


Bess to go to Donald MacLean some months after he 
went away ? 

Mr. Jackson: Objected to as immaterial, irrelevant 
«und incompetent and not redirect. 

A. She didn’t tell me. 

Q. She didn’t tell you anything about that? 

A. No, she didn’t. 

@. You did the serving at the table during the 
time you were there? 

A. Yes, until after the children had gone, then they 
had a regular second girl. 

Q. After the children had gone? 

A. Yes, then the nurse took the second place. 

Q. Before that you did the serving as well as the 
other housework ? 

A. Yes, sir. 

Q. Did vou hear any discussion about property or 
anything of that sort between Mr. Smith and Bess? 

Mr. Jackson: Objected to as immaterial and in- 
competent. 

A. No, sir. 
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@. Were you there at the time Mr. Smith died? 

A. Yes, sir. 

Q. And did you remain there for some time after 
that? 


A. Until the very last of October. 

Q. The very last of October of that fall, and he 
died in the summer ? 

A. Yes, or the first of November; I cannot remem- 


ber which. 

Q. Do you remember a visit of Mr. and Mrs. Price 
at the house a short time after Mr. Smith’s funeral? 

A. Yes, sir. 

Q. They didn’t arrive there before the funeral? 

A. No, they came after. 

Q. Mr. Smith died down east, I believe? 

A. Yes sin 

Q. How long did they stay, so far as you recollect, 
at the time they came? 

A. I don’t think they stayed more than a couple of 
weeks. 

Q. They stayed at the house with Mrs, Smith? 

A. Not all the time. Some of the time they stayed 
with Mrs. Carey Smith. 

Q. By the way, during the time that Bess was act- 
ing as housekeeper, Mr. Smith had a nephew here by 
the name of Arthur Smith who frequently came back 
and forth to the house? 

A. Yes, sir. 

Q. And he was the husband of Jessie Carey Smith? 

A. Yes, sir. 
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Q. And Jessie Carey Smith was frequently at the 
house? 
A. Yes, sir. 
Q. And Jessie Carey Smith and Arthur Smith 
were there often to Sunday dinner? 
my. ies; 
Q. And other meals? 
A. Yes, sir. 
Q. Spent a great deal of time there? 
A. Yes, if it wasn’t every day it was every other 


Q. ‘That they were there? 

A. Yes, sir. 

Q. And very close friends apparently, so far as 
you could see? 

A. Appeared to be. 

Q@. And this continued between the time Mrs. 
Smith died, who was Bess’s mother, and the time Mr. 
Smith married the lady who is now Mrs. Wallace? 

A. Yes, sir. 

Q. How did Mrs. Smith, so far as you could see, 
treat Bess after she came there? 

She didn’t like her, I know that. 

She didn’t like her? 

No. 

Did Bess like Mrs. Smith? 

She didn’t feel at home after she came there. 
You never heard any controversy between 


OFroreor 


them, did you 
A. Any scraps between them, you mean? 


®, Yes. 
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A. I didn’t witness anything; not anything that 
they had face to face. 

Q. Not anything that they had face to face? 

mi. Wes 

Q. Did you know about Mrs. Smith saving money 
out of her own allowance to pay grocery bills, to keep 
Mr. Smith from knowing that Bess misappropriated 


the money? 
Mr. Jackson: Objected to as incompetent and ir- 


relevant. 
A. I didn’t know anything about what she did 


with the money. 


RECROSS EXAMINATION. 

By Mr. Jackson: 

Q. What do you say as to Mrs. Smith’s attitude 
and conduct toward the boys, the children; did she seem 
to be fond of them? 

A. I don’t know. 

Q. What do you think about it? 

A. I don’t think she cared a great deal for them; 
she was good to them, but I don’t think she cared for 
them. 

Q. From what you observed, did it appear that 
she was fond of the boys or that they annoyed her and 
bothered her? 

Mr. Mercer: Objected to as not proper cross ex- 
amination and no foundation laid. 

A. If she was fond of them— 


(. From what you saw, did she appear to be fond 
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of them and like to have them there, or did they seem to 
annoy her and bother her? 

A. ‘They seemed to annoy her once in a while. Of 
course the nurse took care of them. 


REDIRECT EXAMINATION. 
By Mr. Mercer: 


Q. From what you saw, Mrs. Smith was good to 
the boys, wasn’t she? 

A. I didn’t see her being mean to them. Of course 
she had nothing to do with them; the nurse took care 
of them altogether. 

Q. And you didn’t see but what she treated them 
as well as any woman would treat children that were in 
the house that she was not in any way responsible for? 

A. Really, the nurse took care of them. 

Q. Mrs. Smith saw that they had plenty to eat 
and had good care? 

A. Yes, but she didn’t have to bother with them. 

Q. You didn’t see anything wrong that she did 
about them? 

A. JI didn’t see anything wrong. 

It is stipulated and agreed by and between the part- 
ies hereto, by their respective counsel, that the reading 
and signing of said deposition by the said witness, is 
hereby expressly waived. 

Adjourned until April 24th, 1915, 10 o’clock a. m. 

April 24th, 1915, 10 o’clock a. m., adjourned to 
April 29th, 1915, at 8 o’clock p. m. 

April 29th, 8 o’clock p. m., adjourned to May Ist, 
1915, at 10 0’clock a. m. 
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May Ist, 1915, 10 o’clock a. m., adjourned to May 
Ath, 1915, at 10 o’clock a. m. 

May 4th, 1915, 10 o’clock a. m., adjourned to May 
5th, 1915, at 9:15 a. m., at which time the taking of de- 


positions was resumed, there being present A. B. Jack- 
son and A. M. Higgins on behalf of the plaintiff, and 
H. V. Mercer on behalf of the defendant. 
WM. A. LANCASTER, 

Being first duly sworn, testified as follows: 


Examined by Mr. Mercer: 


Q. 
A. 
Q. 
7a 
Q. 
apolis ? 
i. 
Q. 


apolis? 


Your name is Wm. A. Lancaster ? 
Yes, sir. 

You are an attorney at law? 

Wes, sir. 


And engaged in general practice in Minne- 


Yes, sir. 


How long have you been in practice in Minne- 


Twenty-eight years. 


Does that include the time vou were on the 


Yes, sir. 
You were Judge of the District Court of the 


Fourth Judicial] District in Minneapolis? 


ae. 
Q. 


For a time. 


In 1907 and 1908 what was the style of the 


firm with which you were connected? 


uA, 


Lancaster & McGee. 
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Q. That was John I’. McGee, a former Judge of 
the same court? 

A. Yes, sir. 

Q. At the present time the stvle of your firm is 
what? 

A. Lancaster, Simpson & Purdy. 

Q. That is Judge David F. Simpson, formerly of 
the Supreme Court? 

A. Yes, sir. 

Q. And Milton D. Purdy, formerly Federal 
Judge and before that connected with the Attorney 
General’s office? 

A. Yes, sir. 

Q. Did you have to do with the case of Elizabeth 
M. Price against Marie Dewey Smith in the State Dis- 
trict Court at Minneapolis as counsel for the defendant 
while you were engaged in practice here in 1907 or 1908? 

A. In 1908, as I remember it. In August, 1908, I 
was employed as associate counsel with— 

Q. With me? 

A. With Wilson & Mercer. 

Q. There was a demurrer, I believe, interposed in 
that case and argued before Judge Frederick V. Brown? 
Yes, sir. 

In the State District Court at Minneapolis? 
Yes, sir. 

You were present at that argument? 

Yes, sir. 


Took part in it? 


pore Se > 


Yes, sir. 
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Q. Who argued the case for the defendant in sup- 
port of the demurrer? 

A. I did. 

Q. And who represented the plaintiff in court at 


that argument? 


A. <A. M. Higgins of Minneapolis.. 

Q. The same Mr. Higgins who is here now? 

A. Yes, sir. 

Q. How long did the argument on that demurrer 
last? 


Mr. Jackson: Objected to as incompetent, imma- 
terial and irrelevant. 

A. A day and a half, or practically a day and a 
half. I don’t mean precisely a day and a half, but about 
that time. 

Q. At anv rate, it was more than one day? 

A. Jt was approximately a day and a half that we 
were engaged in the argument of the demurrer. 

Q. Upon that hearing was there anything done 
with respect to admissions for the purposes of argu- 
ment as to whether the agreements alleged in the com- 
plaint were oral? 

Mr. Jackson: Objected to as incompetent, imma- 
terial and irrelevant, and not the best evidence. 

A. Yes, sir. 

Q. You may tell us what it was. 

Mr. Jackson: The same objection. 

A. Upon commencing the argument on behalf of 
the defendant upon the ground stated in the demurrer, 
that the complaint failed to state facts constituting a 
cause of action, counsel for the plaintiff was asked by 
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myself if it might be stipulated for the purposes of the 
demurrer, that all three agreements alleged in the com- 
plaint were oral agreements, and counsel for the plain- 
tiff, in open court, stipulated that the purposes of that 
demurrer, all of the agreements set out in that complaint 
were oral agreements and that none of them were in 
writing. 

Q. Did the argument proceed on the demurrer and 
upon the assumption of that stipulation after it was 
made? 

Mr. Jackson: Ubjected to as incompetent, imma- 
terial and irrelevant. 

A. Yes, sir. 

Q. You may srate what was done with respect to 
the argument on the demurrer and the stipulation after 
the stipulation was made? 

Mr. Jackson: The same objection. 

A. The argument on behalf of the defendant was 
based upon the proposition that all three of those agree- 
ments were oral agreements, and not in writing, anv of 
them. 

Q. You may tell us, if you recollect, what the lines 
of argument were that were made for the defense in 
that case? 

Mr. Jackson: Objected to as incompetent, imma- 
terial and irrelevant. 

A. JI remember this distinctly; that in taking up 
the argument on the demurrer after the stipulation had 
been made, I stated to the Court that in view of the 
stipulations, our contention was that the merits of the 
controversy were necessarily involved and that I should 
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take considerable time in view of that to argue what I 
considered the merits of the controversy; that is, that 
the complaint did not state facts sufficient to constitute 
a cause of action, and I devoted all of my time to the 
discussion of those propositions; the original agreement, 
the modified agreement and as I remember it, a sort of 
declaration, an alleged declaration of trust on the part 
of the defendant, Marie Dewey Smith; that is, the then 
defendant. 

Q. Iwas present in court at the same time? 

A. Yes, Mr. Mercer was present. I don’t recall 
whether General Wilson was there or not. 

Q. After you closed your argument, was there any 
further argument made for the defense? 

ie IW, 

Q. Now, what was done with respect to arguing the 
cause for the plaintiff? 

Mr. Jackson: The same objection; incompetent, 
immaterial and irrelevant. 

A. My recollection is that immediately after my 
argument on the ground of the demurrer that the com- 
plaint did not state sufficient facts for cause of action, 
Judge Brown referred to the other grounds stated in 
the demurrer—there were some other grounds which I 
don’t have in mind just now—he said he would like to 
hear from the other side, and my recollection is that 
Mr. Higgins made rather a brief argument and said 
that he would stand on his complaint as drawn, but be- 
fore the decision was rendered he made the statement 
to the Court that if the demurrer should be sustained, 
he would like leave to amend; or something of that sort. 
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CROSS EXAMINATION. 

Examined by Mr. Higgins: 

Q. I didn’t appear as one of the attorneys in that 
ease on the pleadings? 

A. I don’t recall definitely, but I should think that 
was very likely so, Mr. Higgins. 

Q. The defense noticed the demurrer for argu- 
ment? 

A. I presume so. 

Q. And it had been noticed for a day prior to this 
time, do you recall? 

Mr. Mercer: I object to that as not the best evi- 
dence. 

A. TJ have no distinct recollection of it, but I pre- 
sume that is a fact. 

Q. At the time it was called for argument, Mr. 
Hutchinson, the attorney for the plaintiff, was not in 
court; do you remember? 

A. John T. Hutchinson, as I remember, was at- 
torney for the plaintiff, or one of the attorneys for the 
plaintiff, and didn’t appear at the time of the argument. 

Q. Do you recall that the argument was continued 
on account of Hutchinson’s absence, and re-set for the 
date the argument was made? 

A. I don’t recall that circumstance. 

Q. Do vou recall that on the day the argument was 
made, I stated in open court that I couldn’t find Mr. 
Hutchinson and if the Court insisted upon hearing—in 
effect I said I could not ask the Court for a further 
delay ? 
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A. I don’t remember any such statement being 
made. 

Q. Do you remember of me telling the Court that 
I knew absolutely nothing about the case? 

A. No, I don’t remember any such statement. 

QQ. Itisa fact that I made absolutely no argument 
at that time? 

A. My recollection is that you did make, as I stat- 
ed, a brief argument and stated to the Court that you 
would stand upon the complaint. 

Q. How long, Judge, do you suppose I talked to 
the Court? 

A. It would be impossible for me to state. 

Q. Half an hour? 

A. I would simply be guessing. I have no distinet 
recollection of any extended argument; my recollection 
is simply that you made a brief argument. I have in 
mind—I might volunteer this—that you came to my 
office, Mr. Higgins, and talked with me about this case 
a day or two, or two or three days, before the argument 
and told me that you were in the case. This is in my 
mind. 

Q. Is that recollection clear, or otherwise? 

A. Itis pretty prominent in my mind that you and 
I talked about that case and that you told me at that 
time that vou were in the case. 

Q. At that time did I call with a view to getting 
you to pass the hearing until Mr. Hutchinson could take 
care of it? 

A. JT have no recollection about that, but I simply 
have in my mind the fact that you came to my office 
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and talked with me about this case and told me at that 
time that you were in it on behalf of the plaintiff. 

Examined by Mr. Jackson: 

Q. Judge Lancaster, did you have typewritten 
brief or argument which you used in the course of your 
argument in the demurrer of this case? 

A. I did, and had quite an extensive brief. 

Q. Have you that brief, or a copy of it, now? 

A. I would say that Mr. Mercer spoke to me day 
before yesterday about this matter and I went and 
looked the matter up and I find the case of Elizabeth 
M. Price against Marie Dewey Smith was entered on 
our books and a small file made for it, and the small file 
I find, and that the papers from this were transferred 
to what we call a large file, a large envelope, and the 
large envelope I could not find. 

Q. Do you think by further search you could 
find it? 

AA. It is barely possible I could find it. If you 
will allow me to state, it is quite impracticable for me 
to find those files, on account of my change of firm and 
the moving of those old files. I know that I had quite 
an extensive brief and on account of the accumulation 
of papers, the case was transferred from this small file 
envelope to a large file envelope and I made search ves- 
terday and day before yesterday and last night at my 
house for that file, but have not been able to find it. 

Mr, Jackson: I think I will ask you to make such 
further search as you think might lead to the discovery 
of it, and in case you find it we may take some further 
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terstimony and perhaps we may desire to offer the brief 
in evidence. Have you a copy, Mr. Mercer? 


Mr. Mercer: No. I tried to find Judge Lan- 
caster’s copy when this suit was started out there and 
asked him about it then, but he could not locate it. 

Q. Do you remember, Judge, at the time that brief 
was printed, were there several copies—were there sev- 
eral carbon copies printed of it? 

A. Ihave no distinct recollection of it, but should 
say from my usual practice, that two or possibly three 
carbon copies were made. 

Q. Have you any recollection as to what was done 
with the copies of that brief? 

A. No, I have no distinct recollection. I would 
only be able to state what would be the usual custom 
in such cases. This matter hasn’t been called to my at- 
tention until day before vesterday; except, might state 
that Mr. Mercer, several weeks ago, told me that Mrs. 
Price had commenced another suit out in Oregon, but 
made no examination at that time for my papers. 

Mr. Mercer: I would say, if it would aid you in 
that, that I went to the court house to see if I could find 
a copy there. If we can find it I would be glad to 
lhaare: 1. 

Q. Do vou think there is any possibility that Judge 
McGee might have taken that file? 

A. I should suppose not. It was finished at that 
time and it was a matter I had charge of, and I wouldn’t 
have supposed that he would take it. If so, it was a 


mistake. 


vs. Marie Dewey Wallace, 581 


Q. Do you remember whether in vour brief in that 
argument upon the grounds specified in the demurrer 
were enumerated, with some argument as to each? 

A. My recollection is that there was no argument 
upon the grounds of the demurrer except the one that I 
argued, and I know my brief—my recollection is that 
my brief and my argument were confined wholly to the 
proposition that the complaint did not state sufficient 
facts for cause of action, and whether or not Mr. Mercer 
actually discussed any of the other grounds, I have no 
distinct recollection. 

Q. I notice among the grounds of the demurrer 
one is that Donald MacLean was not joined as a party 
plaintiff ? 

A. I couldn’t say without looking up the demurrer 
whether that was in or not. JI didn’t remember that, al- 
though I remember there were other grounds. 


Q. Also, one ground was that plaintiff had no 
legal capacity to sue, based , I suppose, on the fact that 
she was at that time a married woman and her husband 
was not joined with her as plaintiff. Are you able to 
state distinctly or not that ground of the demurrer was 
included in the discussion or argument in your type- 
written brief ? 

A. I should say not. My recollection is that I con- 
fined myself to that one ground. I think we divided 
our work and that I took that part of it and argued that 
question alone, and my recollection, as I say, is that Mr. 
Mercer had charge of those other points and if any argu- 
ment at all was made it was made by him. 


Q. There was a fourth ground; my impression is 
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that there was an objection to the jurisdiction of the 
Court. Have yon any recollection as to that? 

A. I could only say that I am very sure that I did 
not argue that. 

Q. If I understand you, Judge, the main ground 
that vou urged was that the alleged contracts were oral 
and not in writing. Is that right? 

A. That was taken as a stipulation and the whole 
argument was based upon the proposition that all three 
agreements set up in the complaint were oral. 

Q. Your contention was that no action could be 
maintained on oral agreemnts of that kind? 

A. Well, I should say, I haven’t tried to refresh 
my recollection on it and haven’t been able to find my 
brief, but my present recollection is that my contention 
was that the action could not be maintained on those 
agreements. 

Q. Because they were not in writing? 

A. Jam reasoning a little when I say that, because 
I haven’t been able to recall definitely, not having been 
able to find my brief. 


REDIRECT EXAMINATION 
By Mr. Mercer: 


Q. You may state, Judge Lancaster, why your 
files are incomplete at the office? 

A. <AsT stated, the original file in this case was the 
usual small envelope. As the papers accumulated, it 
was transferred from the small envelope file to the large 
flat. envelope file, and in January, 1910, upon the dis- 
solution of the firm of Lancaster & McGee, all the old 
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files of finished cases, on account of the congested condi- 
tion of our vault, were taken out and put in my garage 
at 3145 Second Avenue South; and last fall, in Sep- 
tember, I had those files removed to my garage at my 
residence, 2108 Pillsbury Avenue. In these movings 
all the files have been disarranged and up to date I 
have not been able to find the large file, which undoubt- 
edly contains all the papers which I ever had relating to 
this case, including my brief on the argument of the de- 
murrer. I have had a search made at the office for this 
file, but to date have been unable to locate it. 

Q. State whether or not I asked vou to find that 
brief for my use? 

A. You did. 

Q. You may tell us when the decision was made 
with respect to when the argument was completed, and 
what the practice would be with respect to giving briefs 
to the Court at that time? 

A. J am sure that I prepared at least two copies 
of my brief, probably three. We argued the demurrer 
on the 21st and 22nd of January, 1909, and at the con- 
clusion of the arguments the Court announced his de- 
cision in favor of sustaining the demurrer. While it 
would be my usual practice, had the case been taken 
under advisement, to submit a copy of my brief to the 
Court and also to opposing counsel if he should request 
one, under the circumstances of this particular case it 
is altogether likely that no copy was handed to the 
Court, because of the decision from the bench. 

Q. There was never any controversy about Mr. 
Higgins appearing for the plaintiff at the hearing? 
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A. None whatever. I have a distinct recollection 
that Mr. Higgins appeared at the time of the argument 
and was present while the arguments were made, and 
T also have a distinct recollection that he talked with 
me before the arguments about his being one of the at- 
torneys for the plaintiff. 

Q. And you also remember, I suppose, that we 
treated him as the party who was really representing 
the plaintiff, with respect to that argument? 

A. He was so treated at the time of the argument 
by everybody connected with the case. 

Q. As to the notices of bringing on the argument, 
I suppose you would not remember definitely about 
them and would rather depend upon the notices them- 
selves? 

A. Certainly. I have no recollection about which 
side brought on the hearing. 

Q. Do you recollect at this time that there was a 
motion made by the plaintiff to the effect that the de- 
murrer should be stricken out as being frivolous, before 
it was argued? 

A. I have no present recollection of such a pro- 
ceeding. 

Q. State whether or not you were originally re- 
tained as attorney for the defense in that case, or how 
you came into it? 

A. My recollection is that some days, perhaps sev- 
eral weeks after the case was started, General Wilson 
and, I think, Mrs. Smith came to see me and retained 
me as associate counsel with Messrs. Wilson & Mercer, 
who were the regular attorneys of the defendant. 
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It is stipulated and agreed by and between the part- 
ies hereto, by their respective counsel, that the reading 
and signing of said deposition by the said witness is 
hereby expressly waived. 


LAST WILL AND TESTAMENT 
OF 
PETER B. SMITH. 
(Defendant’s Exhibit 1 S. K. P.) 


I, PETER B. SMITH, of the City of Minneapolis, 
County of Hennepin and State of Minnesota, mindful 
of the uncertainty of human life, do make, publish and 
declare this my last will and testament, hereby express- 
ly revoking all former wills by me made. 

After the payment of my just debts and funeral 
expenses and the expenses of the administration of my 
estate, 


FIRST: I give and bequeath to my nephew, 
Arthur Colfax Smith, my membership in the Chamber 
of Commerce of Minneapolis, Minnesota, subject to the 
rules and regulations of said Chamber in respect to cer- 
tificates of membership and the transfer thereof. 


SECOND: I give and bequeath to my adopted 
daughter, Elizabeth Marion Mclean, nee Elizabeth 
Marion Ailes, the sum of five thousand ($5000) dol- 
lars. 


THIRD: I give and bequeath to Elizabeth Marion 
MacLean and to my wife, Marie Dewey Smith, in trust, 
without bond, for the use and benefit of Donald Mac- 
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Lean and Robert Dale MacLean, minor children of my 
said adopted daughter, the sum of five thousand ($5000) 
dollars; and I do hereby authorize and empower my said 
trustees to use such portion of said bequest, or the in- 
crease thereof, as may be reasonably necessary for the 
education of said Donald MacLean and Robert Dale 
MacLean. It is my will that the money so bequeathed 
shall be kept, as far as possible, invested for the use 
and benefit of said minor children until the youngest 
shall become twenty-one (21) vears of age, at which time 
the amount then remaining of said bequest shall be paid 
over to them, share and share alike; provided, however, 
if more shall have been paid out by my said trustees 
for the use and benefit of either of said minor children 
than for the other, such excess shall be deducted before 
a division of the remainder, so that in all respects they 
shall, as nearly as may be, share equally in said bequest. 

In case of the death of either of said children before 
arriving at the age of twenty-one years, it is my will that 
the whole of said bequest remaining shall be paid over 
by my trustees to the survivor on his arriving at the age 
of twenty-one vears; and in the event of the death of 
both of said children before arriving at the age of twenty- 
one vears, the money so bequeathed to them then re- 
maining shall revert to, and become a part of, my gen- 
eral estate, and go to my residuary legatees hereinafter 
directed. 

In case either of my said trustees shall decease before 
said children shall both become of age, the other shall 
be the sole trustee, with all the power and authority 


hereby given to the two. 
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FOURTH: I give, devise and bequeath to my 
wife, Marie Dewey Smith, all the rest and residue of 
my estate, real, personal and mixed, wheresoever sit- 
uated. 

FIFTH: Lhereby appoint my wife, Marie Dewey 
Smith, the executrix of this my last will and I request 
that she shall not be required to give bond as such exe- 
eutrix. 

IN TESTIMONY WHEREOF, I have hereunto 
set my hand and seal, this 14th day of May, 1902. 


PETER B. SMITH,  (Seal.) 


On this 14th day of May, A. D. 1902, the foregoing 
instrument, consisting of two (2) pages, typewritten, 
was signed, sealed and declared by the testator therein 
named, Peter B. Smith, to be his last will and testa- 
ment, in our presence, who, at his request and in his 
presence, and in the presence of each other, have here- 
unto subscribed our names as witnesses to said instru- 
ment. 

William Ballou, residing at Fargo, North Dakota. 
Wm. B. Douglas, residing at Fargo, North Dakota. 


(Copy) 

(Defendant’s Exhibit 2.) 
LAST WILL AND TESTAMENT. 
OF 
PETER B. SMITH. 


I, PETER B. SMITH, Of the City of Minneap- 
olis, County of Hennepin and State of Minnesota, mind- 
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ful of the uncertainty of human life, do make, publish 
and declare this my last will and testament, hereby ex- 
pressly revoking all former wills by me made. 


After the payment of my just debts and funeral 
expenses, and the expenses of the administration of my 
estate: 

FIRST: I give, devise and bequeath to my wife, 
Marie Dewey Smith, all my estate, real, personal and 
mixed, wheresoever situated. 

SECOND: I hereby appoint my wife, Marie 
Dewey Smith, the executrix of this my last will, and 
I request that she shall not be required to give bond as 


such executrix. 


IN TESTIMONY WHEREOF, I have hereun- 
to set my hand and seal, this 10th day of January, A. 


D., 1906. 
PETER B. SMITH,  (Seal.) 


On this day of January, A. D. 1906, the forego- 
ing instrument, consisting of one (1) typewritten page, 
was signed, sealed and declared by the testator therein 
named, Peter B. Smith, to be his last will and testament, 
in our presence, who, at his request and in his presence, 
and in the presence of each other, have hereunto sub- 
scribed our names as witnesses to said instrument. 
Clarence A. Brown, residing at Minneapolis, Minn. 
H. C. Cook, residing at Minneapolis, Minn. 

Foregoing, Defendant’s Exhibit 2, duly proved, ad- 
mitted to probate in Hennepin County, Minnesota, and 
duly authenticated. 
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(Defts. Exhibit 3) 
( S. KP. ) 
W. T. PRICE 
Mill Valley, Calif., 11-1-06. 
Mr. P. B. Smith 
Dear P. B. 

Enclosed please find my note, hope you will pardon 
the delay. The agreement is all ready, but as my father 
has gone to Los Gatos for a week or so, will have to wait 
for his signature. Will forward it immediately upon 
his return. 

Yours very truly, 

Ned. 
(Defts. Exhibit 4) 
( S.K.P. ) 


In the event of my death before the maturity of this 
note it is my wish that it shall not be considered of any 
value and returned to Mrs. E. J. Price as a bequest from 
me. 

P. B. Smith. 
(Defts. Exhibit 5) 
( S.K.P. ) 
Minneapolis, Minn., September 13, 1907. 

Received from Mrs. P. B. Smith that certain prom- 
issory note signed by Edwin J. Price, in the words and 
figures following, towit: 

“2000.00/100 Mill Valley, Cal., 10-15, 1906. 

Five (5) years after date I promise to pay to the 
order of Peter B. Smith two thousand dollars for value 
received with interest at the rate of 5 per cent per an- 
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num from date and if the interest be not paid annually, 
to become as principal, and bear the same rate of inter- 
est. This note is negotiable and payable without defal- 
cation or discount and without any relief or benefit what- 
ever from stay, valuation, appraisement, or homestead 


exemption laws. 


(Signed) Edwin J. Price.” 


In presence of Geo. P. Wilson. 
Elizabeth Smith Price 
Edwin J. Price. 


(Defts. Exhibit 6) 
(° Siar. ) 


We acknowledge the receipt of said note in fulfill- 
ment of the request of said deceased and as a bequest 
from him, expressed by him in words and figures follow- 
ing: 

“Tn the event of my death before the maturity of this 
note, it is my wish that it shall not be considered of any 


value, and returned to Mrs. K. J. Price as a bequest from 
me. (Signed) P. B. Smithy 


In presence of Geo. P. Wilson. 
Elizabeth Smith Price, 
Edwin J. Price. 


(Envelope marked) 
( Defts. Exhibit 7 ) 


Copy of letter from P. B. Smith to EK. A. Wright, 
Esq., Canton, Ohio, re proposition for maintenance of 


Bess and children. 


vs. Marie Dewey Wallace, 591 


(Defts. Exhibit 8) Copy 
Mpls., Minn., Feb. 16-1903, 
I. A. Wright, Esq., 
Canton, Ohio. 

My Dear Uncle Ed.—Herewith please find a letter 
from Bess, which indicates that she is cured of her stage 
folly, and it now becomes a question what to do with 
and for her and her children. The way she has treated 
me, I can hardly be expected to take her back into my 
home again, and yet I want to do all I can to enable 
her to live properly and bring up the children as they 
should be brought up. Bess has absolutely no idea of 
the value of money, neither has she any sense of obliga- 
tion, or even honesty so far as money is concerned, but 
she has many good impulses and she dearly loves the 
children and wants to have them and she has certainly 
shown good judgment in discipline of the children. She 
is evidently very sick of her present life and it seems 
a good time to bring about a change that would be to 
her advantage and that of the children. The question 
is, What to do and how to do it. I am now giving her 
an allowance of $15.00 a week and taking care of the 
children, which means clothing them and keeping a 
nurse for them, so I presume it is safe to say that she 
eosts me a thousand dollars a year or more, and I wou!d 
be willing to pay that amount to have her and the chil- 
dren taken care of, but it would have to be disbursed 
through you or some other reliable person. Could you 
and vour family find it in your hearts to take her and 
the children into your family and let me send to you each 
month say $85.00, and you charge a reasonable amount 
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for board and pay the balance over to Bess as she needs 
it to buy clothing for herself and children, 

There is much more to say on the subject, but per- 
haps I have said enough at this time, and I wish you 
would give the matter serious consideration and write 
me fully what you think of it. If Bess were the consider- 
ate, thoughtful woman she should be, she could always 
have had a good home with us for herself and the chil- 
dren, but the way she has acted we could hardly think of 
taking her into our home and hearts again. The children 
are very dear to me, and it will make a big void in my 
heart to have them go, but it seems best that it should 
be so; but if I prosper as I hope to, I shall at the proper 
time provide for their suitable education. 

With kind regards to vourself and Aunt Annie and 
Hattie, and hoping for some suggestion that will settle 
this question for Bess and the children, I remain as ever, 


Sincerely yours, 


P. B. Smith. 
Depositions duly returned and certified. 
(Complainant’s Exhibit C) 


The St. Anthony & Dakota Elevator Co., 
Minneapolis, Minn., Febry. 27th, 1904. 

Dear Bess— 

Herewith N. Y. Dft $100 for March. I don’t think 
T have heard from you since [ sent you money a month 
ago. You should at least acknowledge receipt of letters 
containing money, and I am always anxious to hear from 
vou and the boys. Please write at once and let me know 
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how you are all getting along. With much love to the 
boys, 
Yours, 
Dad. 
(Complainant’s Exhibit C-1) 
The St. Anthony & Dakota Elevator Co., 

Minneapolis, Minn., Nov. 26th, 1904. 
Dear Bess— 

Yours with the pictures and letters from Donald 
and Bobby received a few days ago, and I was very glad 
to get them all. Tell the boys I will try to answer their 
letters soon. I enclose N. Y. draft $100.00 being for 
your December allowance. I think we will send a small 
Christmas box for the boys and I will send you a special 
check for your Christmas. With much love and kisses 
for Donald & Bobby, 

Yours, 
Dad. 
(Complainant’s Exhibit C-2) 
The St. Anthony & Dakota Elevator Co., 


Minneapolis, Minn., Dec. 9th, 1904. 
Dear Bess— 


We will not send much of a Christmas box for the 
boys this vear. I thought best to send you some money 
and vou can buy such things as vou want for yourself 
and Donald & Bobby. I enclose draft for $50.00 for 
that purpose. Dewev and Hannah made a bath robe for 
each of them, also bought some slippers and a few other 
light articles which we will send by express next week. 
With much love to Donald & Bobby, 


Yours, 
Dad. 
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(Complainant’s Exhibit C-3) 
The St. Anthony & Dakota Elevator Co., 
Minneapolis, Minn., Dec. 20th, 1904. 
Dear Bess— 
I sent the ring a few days ago and hope you will re- 


ceive it before Christmas. I told Eustis Bros. to prepay 
the express and presume they have done so. Let me 


know if you receive it all right. I think Dewey also sent 
you something—presume she wrote you. With much 
love for Donald & Bobby and wishing you all a merry 
Christmas, I am, 
Yours, 
Dad. 
(Complainant’s Exhibit C-4) 
The St. Anthony & Dakota Elevator Co., 

Minneapolis, Minn., Dec. 30th, 1904. 
Dear Bess— 

T can’t tell you how much I appreciate the picture of 
the dear boys which you sent me for Christmas. It is 
worth more to me than all the other presents I received. 
I enclose draft for $100.00 for January. With much love 
and lots of kisses for Donald & Bobby. 

Yours, 
Dad. 
(Complainant’s Exhibit C-5) 
The St. Anthony & Dakota Elevator Co., 
Minneapolis, Minn., Jan. 27th, 1905. 
Dear Bess— 

Dewey and I just returned this morning from Kan- 
sas, where we have been for ten days visiting my sister. 
We had a very good time but it seems good to be home 
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again, even though the weather is cold—12 below zero 
this morning. We are well and hope you and the boys 
are also well and happy. I enclose draft for $100.00, 
your Feby. allowance. 


With much love and lots of hugs and kisses for Don- 
ald & Bobby, 
AS ever, 
Dad. 
(Complainant’s Exhibit C-6) 


The St. Anthony & Dakota Elevator Co., 
Minneapolis, Minn., July 22nd, 1905. 
Dear Bess—— 


Your good letter just received and I hasten to an- 
swer it immediately. From what Arthur tells me of Mr. 
Price I think he will make you a good husband and a 
good father to the dear boys. And from my experience 
with the name MacLean I should be glad to have the 


> 


boys named “Price,” which I am sure is much better. 
You know how dearly I love Donald and Bobby and 
that I will always take an interest in them. I do not 
suppose Mr. Price would want me to contribute to your 
support after you are married, but with the boys it is dif- 
ferent, and I should say after your marriage it would 
be right for me to send you $50.00 per month for the 


boys, which I will be glad to do. 


I am glad to give my consent to your marriage, be- 
cause I think it means happiness to all of you. I should 
he glad if Mr. Price would write me personally. In the 
meantime I enclose a N. Y. Dft for $200, $100 for your 
Aug. allowance and $100 as a wedding present which 


596 Elizabeth M. Price, 


you can use in getting some new clothes. With much 
love to the boys, as ever, 
Dad. 
(Complainant’s Exhibit C-7) 
The St. Anthony & Dakota Elevator Co., 
Mineapolis, Minn., Dec. 14th, 1906. 
Dear Bess— 

I received your letter sometime ago and delayed an- 
swering because I have been very busy and not very well. 
T don’t want to continue a monthly allowance and don’t 
think you should ask for it. 

Dewey has talked about sending Christmas presents 
to the boys. I told her what you said about their bath 
robes being good for another year. The girl she has now 
is not much on the sewing business so I said to not think 
of making anything for the boys this year, that I would 
send you some money to buy them something as coming 
from Dada and Aunt Dewey. TI accordingly enclose 
draft for $100, but would suggest that you don’t spend 
very much on Christmas and keep the most of it to use 
in furnishing vour cottage. Let me know how you get 
along and perhaps I can help you a little more when 
you are ready to move. With much love to all and a 


merry Christmas, 
Yours, 
Dad. 
(Complainant’s Exhibit C-8) 
P. B. Smith, 
July 30, 1906. 
Dear Bess— 
I have your favor of July 9th, which I failed to an- 
swer because it got mixed up with some other papers. 
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I certainly do remember Bob’s advent very well, though 
I had forgotten the particular day. Sorry, as I would 
have liked to send him something, if only a telegram. 


Yes, Emily came back. We found her here on our 
return from Mill Valley and she is just as glad to be 
back as we are to have her. 


I enclose draft for $50.00 for August. With lots of 
love and hugs and kisses for Donald and Bobbie, 


As ever, vours, 


Dad. 


(Complainant’s Exhibit C-9) 
P) Bo Smith, 
Minneapolis, March 1, 1907. 
My dear Bess— 


Your good letter just received. Glad to know that 
you are settled in your new home. 


In regard to the Seattle lots, I enclose you two let- 
ters, one received January 4th and one January 28th. It 
appears that, temporarily, there is a lull in the demand 
for property out there, but I feel sure we will get an of- 
fer for this property within the next two or three montis. 
Please read and return these letters. I told Mr. Edwards 
that whenever he could give me $450.00 net for the two 
lots to let them go, and I believe that we will get that 
price for them. 

Yes, I have not forgotten that Donald’s birthday 
comes on the 8th of this month, and I want him to have 
something from me on that day. I enclose a draft for 
$25.00 and I think you had better spend about $5.00 for 
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his birthday and you can use the balance for something 
for the house. 
With much love to the boys and kind regards to Ned, 
I remain, 
Yours lovingly, 
Dad. 
(Complainant’s Exhibit C-10) 
P. B. Smith, 
September 10, 1906. 
Mr. E. J. Price, 
Mill Valley, California. 


My dear Ned :— 

Your valued favor of the 5th received and contents 
carefully noted. I really wish that I were in position to 
do as vou ask. At present, however, it is out of the ques- 
tion. I have some negotiations in hand at present which 
may culminate favorably a little later on, in which event 
I might be able to do as you request. When the time 
comes it will certanily afford me great pleasure to do so. 

With love to Bess and the boys, I am, 

Yours truly, 
P. B. Smith 


(Complainant’s Exhibit D) 


THE WESTERN UNION TELEGRAPH 
COMPANY 
Received at 
Minneapolis, Minn 8/20 
Mrs. Ned Price 
P D died suddenly heart failure funeral Wednes- 
day; letters follow. 
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(Complainant’s Exhibit FE.) 
JESSIE CAREY SMITH 


Stenography and Typewriting 
Minneapolis, August 29, 1907. 
My dear Bess: 

I have been planning for weeks to write you; and 
isn’t it just too bad that, when I do, it is to be an account 
of “Dad’s” death? But I know vou are anxious to know 
the particulars; and Dewey asked me to write you and 
to say that she will do so, too, a little later. 


Dewey and P. B. were on a business trip East; 
stopped off at Mt. Washington (Bretton Woods) N. 
just to break that rather 


H., on their way to Montreal 
tedious ride; they had walked a little way up the moun- 
tain to the big Inn there; P. B. complained of headache, 
and of feeling ill; wished to get a carriage to ride the 
four or five blocks to their hotel; they got him into the 
doctor’s office, just a few feet from where he was taken 
ill; he became unconscious in a few moments and died 
in two hours. 

It was a great shock to us all; for none of us, I 
think, realized that P. B. was in any condition that would 
lead to his death in the near future. He had been claim- 
ing to feel particularly well, for the few weeks imme- 
diately preceding; the last time I saw him, which was the 
night they left here, he was bubbling over with good spir- 
its, and had never seemed to feel better. 

I know that you must feel, with many of the rest of 
us, that you have lost a dear friend. I wish, though, that 
you might realize just what a loss P. B.’s death is to so 
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many people; there are literally scores of people here, 
and outside of the city, who take it as a personal loss. 
I think he was a man who drew from his friends a pe- 
culiar quality of affection, and that he was very dear 
to an unusual number of people. 

He died on Friday, the 16th of August, at one o’cloek 
P.M. Dewey said that, the night before, at dinner, she 
lifted her glass to him and said “Well, heres Ho; 
‘Dada’ ”; of course, this brought Donald to mind, and 
P. B. began talking about both the boys, how much he 
thought of them, and said he would give a great deal 
to see them. He was certainly very fond of them; and 
very proud of them, too. 

Dewey is still at the house, and I think she will stay 
there this winter; there seems to be no good reason for 
making any change. 

As for myself—I guess there is nothing new or inter- 
esting. Dewey told you that the children and I are living 
alone; and we are very happy and contented. Of course, 
T am sorry to be away from them so much as I am obliged 
to be, under the circumstances; but there are other things 
that are worse; so I don’t know as I have any reason to 
complain. 

I feel rather embarrassed to think I have never said 
“Thank you” for my shopping bag at Christmas; but I 
have carried it daily, and it has been a great convenience; 
it must be, also, an unusually gcod one, for it still shows 
very little signs of wear; and you know it must get good 
hard usage, in my case, going out every day, and many 
times a day. This is simply an instance of what procras- 
tination—that “thief of time” will do. For I have 


EOE 
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thought, dozens of times—‘‘tomorrow I will write Bess.” 
However, possibly the circumstances in my case are of 
such a nature as to serve for something of an excuse. At 
any rate, I seem to be making up for it now, in the length 
of letter. 

Constanee and Marian are fast growing up; of 
course, I think they are the best ever; we have the very 
best times, and I think you would be very fond of them, 
if you knew them now. Some day (I have long been sav- 
ing this) I will send you some kodak pictures, showing 
them at their best—and worst. 

I suppose you are happy now that you have a “bun- 
galow” at last—the wish of your heart in olden times, 
I remember. Do you remember “Mac Martin’? He 
claims to be a schoolboy sweetheart of yours—or to have 
been—but maybe he is only a pretender. At any rate, 
don’t think of him now as a youthful eighth-grader, for 
he is quite grown up and in business for himself—and 
your elderly cousin does work for him—that’s me. 

Well, Bess, dear, I hope you are just as happy as 
ean be in your home; do try to have it a happy home; 
there’s nothing in the world that is so good and lasting 
as the influence of a happy, good home. We try to have 
it so—although, you see, it’s double work for me; but 
the girls and I are great chums. You would be sur- 
prised, I think, to know of the many little instances 
which Constance remembers about Bess. But Marian, 
I think, seems to have the idea that you were once her 
“nursegirlbess.”” That is the way she says it. 

Goodbye. I’m not going to write any more; I am 
Just like the girl who is unwilling to play the piano; just 
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get her started and she doesn’t know when to stop. 
Lots of love. Write to me, if you feel like it. 


Sincerely, 
Jess Carey Smith. 


(Defendant’s Exhibit 3) 
Hotel Warner and Annex, 
Cor. Cottage Grove Ave. & 38rd St., 
Chicago, Sept. 28, 1907. 
Mrs. Peter B. Smith, 
Dewey— 

We have had nothing but misfortune since we reached 
Chicago. We intended to leave here the next day but 
Bess broke down completely and has been in bed ever 
since. For the last 48 hours she has taken no nourish- 
ment. The doctor calls twice a day, he says she is sim- 
ply a nervous wreck. There is the Battle Creek Sam- 
tarium about two blocks from here and I want her to go 
there for a few days or a week. The doctor advises it. 
Now I am going to ask you to help me out if you will. 
Of course I have the tickets home, but as I have been 
under a very heavy expense this week I have nearly ex- 
hausted my resources. If you can let me have one hun- 
dred as soon as possible I will return it when we arrive 
home. The doctor is out just at present, otherwise I 
would send you his certificate of Bess’ condition. Will 
mail it to you tonight. Hoping that you are well and 


can accommodate me, I am vours very sincerely, 


Ned. 


Address as above. 
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North American Telegraph Company. 
(Copy) Mail confirmation of telegram filed today. 
September 30, 1907. 
ao EK. J. Price, 
Warner Hotel, Cottage Grove Avenue and 33rd 
Street, 
Chicago, Il. 
Sorry for your misfortune. Cannot do anything 


more for you. 
(Sed) Wirs. P. B. Smith. 


(Defendant’s Exhibit 5) 
Congress Hotel, 
Chicago, 
October 5, 1907. 

Sixty days after date we promise to pay to Jessie 
Carey Smith (or order) One Hundred and Fourteen 
Dollars ($114.00) with interest at the rate of 6% per 
annum. Value received. 


EK. J. Price, 
Elizabeth S. Price. 


(Defendant’s Exhibit 6) 
Congress Hotel, 


Chicago, 
October 5, 1907. 


Received of Jessie Carey Smith One Hundred and 
Fourteen Dollars ($114.00) which is amount covered by 
note of this date, made by the undersigned to the order 
of the said Jessie Carey Smith. 

E. J. Price, 
EKlizabeth S. Price. 


604 Elizabeth M. Price, 


(Defendant’s Exhibit 8) 
W. T. Puiee, 
Mill Valley, Calif., 
1-11-08. 
Triend Jess, 

Yours of the Ist received last week. Would have 
answered sooner but have had lots to do. Bess has not 
been well since we returned and two weeks ago she was 
taken very ul, have had the doctor once or twice a day 
since, also a nurse, she was a little better yesterday, so 
I let the nurse go. For three nights last week I did not 
have my clothes off, and to add to the situation on Friday 
both boys were taken with the chicken pox, of course 
they are not seriously ill but they are a lot of trouble. I 
will be unable to attend to the matter you wrote about, 
for the present, and cannot tell just how soon. Business 
here and in fact all over the Coast is very bad, the worst 
in years. The outlook is also bad until summer. 

I will attend to your matter as soon as possible, but 
for the present I am very sorry, but it is impossible. 

Yours respectfully, 

Ki. J, Eamige 
(Complainant’s Exhibit “F’’) 
Minneapolis, Minn., 
June 26, 1909. 
Mrs. Elizabeth S. Price, 
1200 Second Avenue South, 
City. 
Dear Madam: 

Mr. Dunwoody has turned over to me your letter to 

him of June 24th for the reason that this being his last 
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day in Minneapolis his time is exceedingly crowded and 
he cannot find the opportunity to reply in person. Te 
has, however, talked with me quite fully concerning 
the contents of your letter and has outlined his ideas in 
regard to your affairs, so that I feel warranted in saying 
that this letter expresses his sentiments as fully as my 


own. 


IT have not seen Mr. Hartzell since his return, but am 
not surprised at the position he takes in regard to the use- 
lessness of conferring with your attorneys. Our posi- 
tion in regard to that is precisely the same. VVe would 
have no confidence whatever in any predictions made in 
regard to the outcome of the case by an attorney who will 
take a case on a contingent fee, and we can see no object 
in talking with them about the matter. because we feel 
absolutely certain that Mrs. Smith can neither be cajoled 
or threatened into making any settlement of this suit. 
We feel certain that by your course in trying to break 
the will of Mr. Smith vou have put vourself beyond the 
pale of her sympathies, and that the only hope of accom- 
phishing anything in an appeal to her lies in reaching her 
sense of justice concerning the education and mainte- 
nance of your boys, in regard to which I understand she 
has acknowledged several times that Mr. Smith intended 
some provisions should be made for them and relied up- 
on her to carry out his wishes. We believe her position 
is that your course has made it impossible for her thus 
far to do anything along this line and that nothing of 
this kind could be done until this lawsuit was finally dis- 
posed of. In any event we do not anticipate that she 


606 Elizabeth M. Price, 


would be willing to pay over a lump sum of money to be 
handled by you or your attorneys. 


We should suppose that if she can be persuaded to do 
anything it would be something along the line of placing 
vour boys in a good school where they would be well 
taken care of and where the necessity of their education, 
which is becoming urgent, would be fully met. Of course 
we have no means of knowing whether she would even do 
this, but we would be greatly disappointed if she refused 
to do anything of this kind. It would not be surprising. 
however, if she made it a condition that these legal pro- 
ceedings should be discontinued before undertaking the 
education of your boys. 


It is our opinion that if such an arrangement could 
be brought about it would be altogether the best thing 
possible for the future of your sons, and that, of course, 
is dearer to you as a mother than anything else on earth. 
Furthermore, it would leave you unhampered to earn 
your own living, which vou have thus far not been able 
to do, presumably because you were so tied down by 
the care of your children that you could not give up your 
entire time to any employment. We can conceive of no 
other reason why a woman in the prime of life and in rea- 
sonably good health and with the advantage of an appeal 
to the sympathies of people, and with friends to speak 
a good word for her, could not within a reasonable 
length of time secure employment, by means of which 
she could, with strict economy, maintain herself in a fair 
degree of comfort. Innumerable women have to do 
this, and do it successfully even when they have no 
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friends to fall back upon in case of emergency, as you 
have thus far had. 
Yours truly, 
C. A. Brown. 


United States of America, 
District of Oregon.—ss. 


I, Charles EK. Wolverton, one of the Judges of the 
District Court of the United States for the District of 
Oregon, before whom the above entitled cause was tried, 
do hereby certify that the foregoing statement of the 
evidence adduced and proceedings had upon the trial of 
said action, having been presented to me on the 4th 
day of August, 1916, and the same having been exam- 
ined by me and found conformable to the truth, the 
said statement contains all the evidence introduced and 
all the proceedings had upon said trial, including the 
depositions, exhibits, and objections to the introduction 
of testimony, the rulings of the court thereupon and ex- 
ceptions taken by the respective parties, except as here- 
inafter stated, and said statement is now signed and 
approved as and for the statement of the evidence in- 
troduced and proceedings had upon said trial, and the 
same is hereby ordered and directed to be made a part 
of the record in said cause to be incorporated in the 
transcript on appeal, and at the request of both parties 
said testimony is so certified in full in the original form 
of questions and answers without reduction. 


The exception noted above is this, that the originals 
of defendant’s exhibits 1, 2 and 7, and the stipulated 
testimony of Mrs. Duncan now on file and part of the 
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record in this cause, are not hereto attached, but may 
be deemed a part of this statement of the evidence, and 
may be hereafter attached to this statement. 
Chas. E. Wolverton, 
District Judge. 
Filed August 4, 1916. 
G. H. Marsh, Clerk. 


The said stipulated deposition of Ms. Duncan, 
above referred to, is in words and figures as follows, 
to-wit: 

Stipulation as to evidence for the purpose of preventing 
taking the deposition of Mrs. F. C. Duncan, who 
resides at Fargo, North Dakota. 


IT IS HEREBY STIPULATED AND 
AGREED by and between the parties hereto through 
their respective Counsel that this stipulation may be 
treated as evidence given in said cause by Mrs. F. C. 
Duncan to the following effect: 

1. That the said witness is the mother of the defend- 
ant herein. 

2. That she had resided in Fargo, North Dakota, 
at the time Peter B. Smith lived there, and their families 
were intimate friends; that she frequently visited at his 
house in Minneapolis after he married her daughter the 


defendant. 


3. That within a short time prior to the marriage be- 
tween said Peter B. Smith and the said defendant, this 
witness had a conversation with said Peter B. Smith in 
which he told the witness that he had had his will pre- 
pared by Colonel Douglas leaving most of his property 
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to her daughter and that he was very happy to do so; 
that he wished to have his wife well provided for; that 
Mr. Smith stated that he had provided liberally for his 
daughter, Mrs. MacLean, and had given her about all 
he cared to; that he wished to have his wife receive most 
of his property and if she could not he would not marry 
her. 

4. That the gentleman mentioned as Colonel Doug- 
las in the conversation with Mr. Smith was William B. 
Douglas, who witnessed the will of said Smith May 4, 
1902. 

5. This stipulation is made to take the place of evi- 
dence, but with the express understanding that the plain- 
tiff reserves the right of objecting to the substance of all 
portions thereof as if the witness were present and prop- 
erly interrogated to bring out the foregoing facts. 

Dated April 16, 1915. 

A. B. Jackson & Arthur M. Higgins, 
of Counsel for Complainant. 
H. V. Mercer, 
Solicitor for Defendant. 
Filed April 20, 1915. G.H. Marsh, Clerk. 


And afterwards, to wit, on the 4th day of August, 1916, 
there was duly filed in said Court and cause, a 
Praecipe for Transcript, in words and figures as 


follows, to wit: 


PRAECIPE FOR TRANSCRIPT. 
To George H. Marsh, Esq., Clerk of said Court: 


Will you please incorporate into the transcript upon 
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appeal of the above entitled cause the following portions 
of the record thereof, to-wit: 


The bill, answer, all of the statement of the evidence 
certified by the court, the opinion and decree of the 
court, the assignment of errors, and the petition and other 
papers pertaining to the appeal. 


Yours respectfully, 
Wm. H. Hallam, 
Solicitor for Complainant. 


Copy of the within praecipe received this 4th day of 
August, 1916. 
Wood, Montague & Hunt, 


per Montague. 


Filed August 4, 1916. G. H. Marsh, Clerk. 


United States of America, 
District of Oregon—ss. 


I, G. H. Marsh, Clerk of the District Court of the 
United States for the District of Oregon, do hereby 
certify that I have prepared the foregoing transcript of 
record on appeal in the case in said court in which Elliza- 
beth M. Price is plaintiff and appellant, and Marie 
Dewey Wallace is defendant and appellee, in accord- 
ance with the law and the rules of court and in accord- 
ance with the praecipe for transcript filed by said appel- 
lant, and that the said transcript is a full, true and cor- 
rect transcript of the record and proceedings had in said 
Court and cause, designated by the said praecipe to be 
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included therein, as the same appear of record and on 
file at my office and in my custody. 

And I further certify that the cost of the foregoing 
Meamscriptis®............ , for printing said record and 
that the same has been paid by said appellant. 

In testimony whereof, I have hereunto set my hand 
and affixed the seal of said Court, at Portland, in said 


MystMict, this .......... day of August, A. D. 1916. 


Sate eee ene 2.6) 288 meee ells) (8) 0) 6 « # ib 6 oe 


